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(The following is the deposition of ERIC 
GESELL, taken pursuant to Notice of Taking 
Deposition, at the offices of Dorsey & Whitney, 

250 Park Avenue, 16th Floor, New York, New York, 
commencing at approximately 8:45 o'clock a.m., 
September 18th, 1997.) 
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PROCEEDINGS 
(Witness sworn.) 

(Plaintiffs' Exhibits 1168 through 
1171 were marked for identification.) 

THE VIDEOGRAPHER: We are on the 

record. 


EXAMINATION 

BY MR. O'FALLON: 

Q. Would you please state your name 

for the record. 

A. Eric Gesell, G-E-S-E-L-L. 

Q. Mr. Gesell, is it your 

understanding that you are here today on behalf of 
the American Tobacco Company? 

A. Yes, it is. 

Q. You understand that they have been 

sued by my client, the States — the State of 
Minnesota and Blue Cross and Blue Shield; correct? 

A. Yes, I do. 

Q. And you have been designated on 

behalf of American Tobacco to testify concerning 
advertising, marketing and promotion of 
cigarettes; correct? 

A. Correct. 

Q. And youth smoking; correct? 
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A. Yes. I'm a smoker. 

Q. Excuse me? 

A. You asked if I'm a smoker? 

Q. No, and youth smoking. 

A. Oh, and youth smoking, yes, 

correct, excuse me. 

Q. And you are prepared to so testify; 

correct? 

A. Yes, I am. 

Q. Could you please tell me briefly 

your background, your work history with the 
American Tobacco Company? 

A. Okay. I started working with 

the — for The American Tobacco Company February 

1st, 1963, and I worked for the company through 
December 22nd, 1994, when the company was sold, so 
roughly, 32 years, round figures. 

Q. What was your first position with 

the American Tobacco Company? 

A. First position was a clerical 

position in the order department, and after 
that — this is in the early '60s — a clerical 
position in the service department dealing with 
distributor complaints primarily, and then from 
there, 1970, transferred to the American Cigar 
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Division as the assistant manager, saies 
department, and in the mid '70s, '74 or '75, 

entered the marketing area as an assistant product 
manager for the cigars sold by the American Cigar 
Company, Antonio & Cleopatra, Roytan, LaCorona, 
Benson Smoking Tobaccos, worked in American Cigar 
through 1979, June, and July 1, 1979, was 
transferred to the American Tobacco Company as an 
assistant product manager on Taryton, for a short 
period of time was the assistant product manager 
on Taryton, and then became the product manager on 
Taryton. 

Then in 1980 at some point, I 
became in charge of new products, became product 
manager, new products for The American Tobacco 
Company, shortly thereafter, a year or two, became 
senior product manager after that, and handled a 
number of brands, then came a group product 
manager at the American Tobacco in the, oh, mid 
'80s, and then in 1987, if I recall correctly, was 
transferred to the sales division of the American 
Tobacco as executive sales director and was 
responsible for sales promotion, budgets and 
forecasting for saies and sales administration. 

From there, I was promoted to a 
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vice president, executive sales approximately a 
year later, basically the same responsibilities, 
but with more authority, and then in the early 
1990s, was promoted to vice president, marketing 
and sales in charge of all marketing and sales 
operations, and then from there to senior vice 
president, marketing and sales, shortly thereafter 
to executive vice president, marketing and sales, 
and approximately six months before the company 
was sold, was promoted to executive vice 
president, chief operating officer. 

Q. And when the company was sold, did 

you take retirement? 

A. I qualified for retirement, yes. 

Q. And did you opt to retire? 

A. It wasn't really an option. 

Q. Is it my understanding you were not 

offered a position with Brown & Williamson? 

A. That's correct. 

Q. So, it would be basically a forced 

retirement? 


A. I guess you would call it that. 

Q. What benefits do you receive today 

from the American Tobacco Company or American 
Brands, its parent? 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf.edu/iid/dln05aG0/pdfndustrydocuments.ucsf.edu/docs/yxxd0001 



CONFIDENTIAL 


9 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


A. I don't receive anything from 

American Brands. 

From American Tobacco, I do receive 
a pension. I understand that in the short term, 
it's paid for by B&W, because I'm not quite 55, 
but at my 55th birthday, part of it comes from the 
American Tobacco pension fund and part of it would 
be paid by B&W. 

Q. And the American Tobacco pension 

fund, who administers or hoids that money today? 

A. There's an independent bank or 

whatever. I'm not sure who the trustee is. 

There's a trustee. 

Q. And what compensation do you 

receive currently on a yearly basis from B&W? 

A. I receive my pension. 

Q. And how — what's — what's the 

amount of that pension? 

A. I don't understand why that's 

germane. 

Q. Would you please tell me? 

MR. RILEY: You can answer the 


question. 

A. It's still at a variable. At the 

current time, it's roughly $109,000, something 
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1 

like that. 


2 

Q. 

Do you also receive health 

3 

benefits? 


4 

A. 

Yes, I do. 

5 

Q. 

What other benefits do you receive? 

6 

A. 

Life insurance. 

7 

Q. 

Anything else? 

8 

A. 

No. 

9 

Q. 

Do you have any stock options? 

10 

A. 

No. 

11 

Q. 

Did you have any stock options at 

12 

the time you 

retired in December of 1994? 

13 

A. 

I had stock options immediately 

14 

prior to the 

sale. 

15 

Q. 

And those stock options were in 

16 

what stock? 


17 

A. 

Those stock options were in 

18 

American Brands stock, and they were exercised 

19 

prior to the 

sale of the company. 

20 

Q. 

So, as an employee of American 

21 

Tobacco, you 

were given stock options in American 

22 

Brands; correct? 

23 

A. 

Correct. 

24 

Q. 

Are you generally familiar with the 

25 

advertising ' 

that American Tobacco Company has done 
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for its cigarette products over the past 40 years? 

A. Obviously, the more recent the 

advertising, the more familiar I am with it. I 
have some knowledge of the older advertising, more 
familiar with what occurred from 1979 on. 

Q. Are you aware that in 1969, The 

American Tobacco Company changed its name to the 
American Brands Company? 

A. Vaguely. I mean, I was obviously 

working there, but it wasn't something that was 
top of mind to me, the dates, what have you. 

Q. Who was in charge or where was the 

marketing and advertising function conducted for 
the American Tobacco cigarette brands? 

Was that done at American Tobacco's 
facilities or was it done at American Brands' 
facilities? 

A. At what time are we talking? 

Q. I'm going to say from 1969 to 1985. 

MR. RILEY: Answer to the extent 

you're aware. 

THE WITNESS: Right. 

To the extent that I'm aware, 

American Tobacco was a division of American 
Brands. 
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BY MR. O'FALLON: 

Q. That's really not my question. 

A. Okay. 

Q. Where was the advertising conducted? 

A. Will you let me finish my answer? 

American Tobacco and American 
Brands' offices were in the same building — 

Q. Okay. 

A. — as was American Cigar. 

Q. Okay. So, they were all in the 

same building and all the marketing function was 
under one roof? 

A. In the same building. American 

Cigar Division had its marketing people, because I 
worked for American Cigar at that point, and 
American Tobacco had its marketing people. 

Again, American Brands didn't, per 
se, have marketing people. They didn't sell a 
product. American Tobacco did and American Cigar 
did. 

Q. And which building was that, sir? 

A. 245 Park Avenue. 

Q. And all of the marketing documents 

and advertising documents for American Tobacco 
from the time you started on back were available 
STIREWALT & ASSOCIATES 
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1 in that building? 

2 MR. RILEY; From — from what time 

3 on back? 

4 THE WITNESS: You know, I really 

5 don't know. I don't really know where all the 

6 documents at that point in time were kept. There 

7 could have been storage facilities. 

8 BY MR. O'FALLON: 

9 Q. If you wanted to see, for instance, 

10 advertising that had been done on Lucky Strike in 

11 the 1960s, where would you have went? 

12 A. Okay. In 1979, we did have — we 

13 had copies of all our advertising. We had an 

14 historical library of all the advertising we had 

15 conducted. 

16 Q. Did you also have copies of all the 

17 backup for that advertising? 


18 

19 

the question. 

MR. 

RILEY: 

Object 

to the form of 

20 


MR. 

0'FALLON 

: You 

can answer. 

21 


MR. 

RILEY: 

You can 

answer if you 


22 understand the question. 

23 MR. O'FALLON: Well, if he doesn't 

24 understand the question, he can certainly inform 

25 me, sir. 
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question? 
mean what was 

A. 


Do you not understand the 

THE WITNESS: By "backup," do you 
used to develop the advertising? 
MR. O'FALLON: Exactly. 

I don't think so, no. We would 


drown in paper. 

BY MR. O'FALLON: 

Q. Well, for instance, wouldn't it be 

true that before you would develop an advertising 
campaign, you would want to decide what your 
target audience was going to be? 

A. I can speak for what was done in 

1979 and later. 


It may have been done differently 
going back historically. 

BY MR. O'FALLON: 

Q. Well, as best you recall, would 

you — one of the things you would first do is 
decide who your target audience was going to be? 

MR. RILEY: Are you asking him for 
questions after 1979? 

MR. O'FALLON: Sir — 

MR. RILEY: No, I want a 
clarification of the question. 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf.edu/iid/dln05aG0/pdfndustrydocuments.ucsf.edu/docs/yxxd0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


CONFIDENTIAL 

15 

Are you asking him about what 
happened after 1979 or before? 

Are you going to clarify the 
question for me? 

MR. O'FALLON: Sir, let's get — 
let's get a couple things straight here, okay? 

Number one, you're under a court 
heard that if you want to make an objection, you 
can state the objection and then you can do it in 
simple terms. 

Number two, this is a 30.02(f). 

The period of this lawsuit extends back to 1954. 

I am entitled to ask questions back to that time 
period. 

If you don't have a person who can 
tell me back to that time period, then we can talk 
about that later. 

For right now, all my questions are 
going to go back to 1954. If this witness has a 
problem with my questions, I would appreciate the 
witness to ask me. I will do follow-up 
questioning and then we can go forward. 

So I would appreciate, number one, 
that you obey the Court's orders and limit your 
objections. 
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MR. RILEY: Nothing I said violates 
the Court orders. 


MR. 0'FALLON: Sir, do you — 

MR. RILEY: Nothing I said violates 
the Court orders. 

Are you going to clarify the 
question for me, or not? 

MR. 0'FALLON: Sir, I don't have to 
do anything for you, just so you understand that. 

MR. RILEY: Well, My objection is 
to the form and time period. 

MR. 0'FALLON: I understand your 

objection. 


You've made that abundantly clear 
in a very verbose fashion. 

Now, let's go back. 

MR. RILEY: I'm not the one being 


verbose, sir. 


MR. 0'FALLON: Are you finished? 

Can we continue with the deposition? 

MR. RILEY: You can continue with 
your questions. I would prefer that. 

MR. 0'FALLON: I would prefer not 
to be interrupted. 

If this keeps up, by the way, we 
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are going to go to the court, because I'm not 
going to tolerate a lot of this. We haven't had 
to tolerate this from other counsel in the other 
depositions, and I'm not going to tolerate it from 
you, just so we're clear. 

MR. RILEY: Continue with your 


questions, please. 

MR. 0'FALLON: Okay. Let's go back 
and reread my last question. 

(Record read by the Court 


Reporter.) 


A. 


MR. RILEY: Same objection. 

I can't speak for what was done 


historically. 


I can speak for, yes, that we would 
determine who we would think this product would 
appeal to. 


BY MR. O'FALLON: 

Q. And would you then develop kind of 

a marketing plan or some other similar document 
that you could then convey to your advertising 
agencies to indicate to them where you wanted to 
go with a certain advertising campaign or 
marketing campaign? 

A. During my period, yes. 
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Q. Okay. And that would be generated 

during your period, and I think we're talking 
after 1979 — 

A. Correct. 

Q. — by someone at American Tobacco 

Company; correct? 

A. For American Tobacco cigarettes, 

sure. 

Q. And that marketing plan would be 

kept in the files there at the American Tobacco 
Company; correct? 

A. That's correct. 

Q. Was it also your understanding 

based on your historical knowledge of what you 
could see in the files when you got there in 1979 
that marketing plans had been done prior to the 
time you arrived in 1979? 

MR. RILEY: Object to the form, no 

foundation. 

A. When I came there in 1979, I came 

for established brands, initially. 

BY MR. O'FALLON: 

Q. But you had some understanding of 

the files at American Tobacco in the marketing and 
advertising departments; correct? 
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A. Sure. 

Q. And you had a chance, I assume, 

occasionally to look through those? 

A. If I wanted to, I could. 

Q. And was there a library of any type 

that was maintained within the marketing or 
advertising department? 

A. The library we maintained was 

really of the actual advertising, and it was 
primarily the print advertising, which you could 
maintain in the library. 

Q. Did you see at any time while you 

were with the company marketing plans that went 
back before 1979 that were kept in files at the 
American Tobacco Company? 

A. No, but I never really looked. 

There may have been, I don't know. 

Q. Did you have any understanding when 

you joined in 1979 that ad campaigns and marketing 
campaigns were formulated differently as of the 
time you arrived than they had been done 
historically? 

MR. RILEY: There's no foundation 
for that. I object to the form. 

Go ahead and answer to the best of 
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your ability. 

THE WITNESS: Could you read — I'm 
sorry, could you repeat the question again? 

MR. 0'FALLON: Sure. Why don't we 
have the question read — well. I'll reread it. 

BY MR. O'FALLON: 

Q. Did you have any understanding when 

you joined in 1969 that ad campaigns and marketing 
campaigns were formulated differently prior to the 
time you arrived? 

A. 1979? 

MR. RILEY: Same objection. 

MR. 0'FALLON: I understand. 

MR. RILEY: You've got the date in 
question wrong, also. 

THE WITNESS: It's 1979, is when I 
became involved in marketing. 

MR. O'FALLON: Okay, 1979 . 

THE WITNESS: I really don't know. 

I can't answer the question. 

BY MR. O'FALLON: 

Q. Who would know the answer to that 

question? 

A. Probably people who worked there 

then who are, unfortunately, just because of age, 
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a lot of those people are deceased. 

Q. Are any of those people still alive? 

A. There's — the only person that's 

still alive, and he only preceded me by about five 
or six years is Bill Moore. 

Q. Bill Moore? 

A. Yes. 

Q. Do you know where he is at 

presently? 

A. He lives in Florida. 

Q. And he was in the advertising and 

marketing department before you? 

A. Yes. 

Q. Sir, would you agree with me that a 

company may not sell a legal product in an illegal 
fashion? 

A. Yes. 

MR. RILEY: Object to the form. 

BY MR. O'FALLON: 

Q. You would agree that a company 

cannot sell a product by making misleading 
statements about that product; correct? 

A. Yes. 

Q. You would agree that a company 

cannot sell a product by making false statements 
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about that product; correct? 

A. Correct. 

Q. You can — you would agree with me 

a company cannot sell a product by making 
unsubstantiated claims about their products; 
correct? 

A. Correct. 

Q. You expect people to be able to 

rely on the advertising that you place on behalf 
of the American Tobacco Company; correct? 

MR. RILEY: Object to the form. 

A. Sure. 

BY MR. O'FALLON: 

Q. And you know, in fact, people will 

rely? 

A. Yes. 

Q. And one of the best measures of 

reliance would be sales; correct? 

MR. RILEY: Object to the form. 

A. Correct. 

BY MR. O'FALLON: 

Q. Did you have an understanding that 

in the 1950s, there arose a concern on behalf of 
the medical community that cigarette smoking 
caused cancer? 
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A. To be quite frank with you, I think 

their concern may even go back further than that. 

Q. When do you think that concern 

started? 

THE WITNESS: I have no idea. 

MR. RILEY: Object to the form. 
There's no foundation for that. 

BY MR. O'FALLON: 

Q. Are you also aware that the 

American Tobacco Company has consistently taken 
the position that the claims that cigarette 
smoking causes any disease are not proven? 

A. Correct. 

Q. In fact. The American Tobacco 

Company at times took out advertising that so 
stated that position; correct? 

A. I saw something to that effect 

yesterday. 

Q. In addition. The American Tobacco 

Company belonged to The Tobacco Institute; 
correct? 

A. On and off, not ongoing. 

Q. And is it your understanding that 

The Tobacco Institute has always publicly taken 
the position that cigarette smoking has not been 
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proven to cause any disease? 

MR. RILEY: Object to the form. 
There's no foundation. 

A. To the best of my knowledge. 

BY MR. O'FALLON: 

Q. And they have also taken out ads 

and made public statements to that effect; 
correct — "they," meaning The Tobacco Institute? 

MR. RILEY: Object to the form. 
There's no foundation. 

A. I saw some documents yesterday. 

BY MR. O'FALLON: 

Q. And did you also know about that 

when you were working with the company? 

A. At times. Later on when we had 

some involvement with The Tobacco Institute. 

There was a long period when the company was not 
directly involved. 

Q. And what was that time period, sir? 

A. It was primarily — we only really 

got involved in the — oh, I guess it must have 
been late '80s. There was a long stretch of time 
when we were not involved, and I really don't know 
the history of that. 

Q. Now, I believe that you said that 
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you thought that the concerns about cancer and 
cigarettes may well have preceded even the 1950s. 

I would like to show you a document 
that's been previously marked as Plaintiffs' 

Exhibit 1116. 

Have you seen this advertisement 

previously? 

A. Yesterday. 

Q. This advertisement claims that over 

20,000 physicians say Lucky are less irritating; 
correct? 

A. That's correct. 

Q. It also suggests that Luckies 

somehow protect your throat; correct? 

A. It says it's less irritating, your 

throat protection — I can't even read it. I'm 
sorry. 

Q. At the very bottom part, I guess 

I'm looking at. You see, "It's toasted, your 
throat protection, against irritation, against 
cough"? 

A. Okay. 

Q. Do you know whether American 

Tobacco did any research that proved that Lucky 
cigarettes somehow protected your throat against a 
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1 

cough? 


2 

A. 

I take this as a mildness claim. I 

3 

really don't 

know. 

4 

Q. 

Okay. So, you don't believe this 

5 

is a literal 

claim? 

6 

A. 

No, there's an issue of harshness 

7 

with cigarettes, and some people — which is why 

8 

some people 

smoke other brands versus one other 

9 

particular brand. 

10 

Q. 

But by using physicians, this would 

11 

also suggest 

that somehow, these are healthier for 

12 

you; correct? 

13 

A. 

Not necessarily. 

14 

Q. 

Don't you consider this a 

15 

misleading ad, sir? 

16 

A. 

No. 

17 

Q. 

You don't? 

18 

A. 

No. 

19 

Q. 

You think this is a perfectly 

20 

appropriate 

ad? 

21 

A. 

It wouldn't be appropriate in the 

22 

1990s, but when was this ad run? 

23 

Q. 

I don't know. Do you know? 

24 

A. 

No. But looking at the models. 

25 

this has to 

be going back quite some time, and 
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maybe what was appropriate in this period — that 
period is not appropriate today. 

Q. You're aware that in 1954 when the 

health concern about cigarettes rose to a public 
and national level, that American Tobacco was one 
of the companies who denied that there was any 
such proven causal connection between smoking and 
lung disease; correct? 

A. Right. 

MR. RILEY: Object to the form. 
There's no foundation for that, no showing the 
witness is familiar with what happened at the 
company in the 1950s. 

MR. O'FALLON: I think we all 
understand what "no foundation" means. 

Thank you. 

BY MR. O'FALLON: 

Q. In 1969, American Tobacco took out 

an ad in the New York Times; is that correct? 

A. It appears so. I saw that 

yesterday. I wouldn't know from firsthand. 

Q. I'm going to show you a document 

that's been marked as Plaintiffs' Exhibit 1169. 

Do you recognize that document? 

A. Yes, again, I saw it yesterday. 
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Q. Was yesterday the first time you 

became aware of this document? 

A. Yes, it was. 

Q. This is an advertisement that 

states, "Why We're Dropping the New York Times"; 
correct? 

A. Correct. 

Q. And one of the reasons they were 

apparently dropping the New York Times is because 
of the New York Times' concern that cigarettes may 
be harmful to health; correct? 

MR. RILEY: Object to the form of 
the question, mischaracterizes the document. 

A. From what I can read here, it 

seems they want to drop the advertising because 
the New York Times is insisting that they place a 
caution notice on the ads. 

BY MR. O'FALLON: 

Q. Specifically, a health caution 

notice; right? 

A. That's correct. 

Q. And apparently, American Tobacco 

doesn't want to do that; correct? 

A. Apparently, at that point in time, 

correct, it was not required by law, and I — 
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that's probably the reason. 

Q. Do you think a corporation has an 

independent duty to advise the pubiic of any risks 
of products it sells? 

A. I think those risks were pretty 

well known at that point in time. 

MR. 0'FALLON: Move to strike as 


non-responsive. 

BY MR. O'FALLON: 

Q. My question is: Do you think a 

company that sells a dangerous product has a duty 
to tell the public that there are risks associated 
with that product? 

A. Sir, are you for instance, saying — 

MR. RILEY: Object on the grounds 
that the question was asked and answered. 

Go ahead. You can answer it 


again. 

A. You're assuming, you're making a 

statement here assuming that we sold a dangerous 
product, and I do not believe that, sir. 

BY MR. O'FALLON: 

Q. So, you believe that cigarettes are 

safe? 

A. I believe that it's not proven, 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf.edu/iid/dln05aG0/pdfndustrydocuments.ucsf.edu/docs/yxxd0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


CONFIDENTIAL 


30 

sir, whether cigarettes are safe or not. 

I believe it could be a 

contributing factor to certain illnesses, but we 
don't know, and I think that you're making some 
assumptions here. 

Q. And it's your testimony that 

cigarettes are not a dangerous product? 

A. I'm saying it's a risk. 

MR. RILEY: Wait a minute. It 
mischaracterizes the witness' testimony. 

Go ahead. 

BY MR. O'FALLON: 

Q. And it's your testimony that 

cigarettes are not a dangerous product; correct? 

A. I did not say that. I said that 

there may be some risk associated with smoking, 
and I don't know what those risks are for sure. 

I don't know exactly how everything 
interacts, whether it be your individual 
environment, where you live, how it relates with 
your genetic makeup — I don't know. 

Q. So, it would be your testimony that 

cigarette smoking has never been proven to cause 
even one death; correct? 

A. Never been proven; correct — 
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contributing, maybe, but not proven it directly 
caused it. 

Q. So, when the American medical 

establishment states that there are upwards of 300 
to 400,000 deaths a year due to smoking, it would 
be your testimony that not one of those deaths has 
been caused — has been proven to be caused by 
cigarette smoking; correct? 

MR. RILEY: Asked and answered. 

THE WITNESS: Excuse me? 

MR. RILEY: I objected on the 
grounds that you've answered that question 
already. 

MR. 0'FALLON: Would you please 
answer my question? 

A. To your point, they may have 

contributed to it, but it hasn't been proven. 

BY MR. O'FALLON: 

Q. Now, The American Tobacco Company 

and American Brands was also affiliated with a 
British cigarette manufacturer known as Gallahers, 
correct, or Gallaher? 

MR. RILEY: Object to the form. 

You can answer the question. 

A. American Tobacco and Gallaher were 
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both owned by American Brands; correct. 

BY MR. O'FALLON: 

Q. Gallaher was a wholly owned 

subsidiary of American Brands; correct? 

A. Correct. 

Q. I'm going to hand you a document 

that's been previously marked as Plaintiffs' 

Exhibit 40 — or actually, I'm sorry, that's — 
well, looks like it's been marked twice. 

MR. RILEY: Excuse me. Was this on 
your list of designated — 

MR. O'FALLON: I believe I 
designated all previously used deposition 
exhibits, and this was previously used. 

Actually, it's been marked 
Plaintiffs' Exhibit 1132, as well as Plaintiffs' 
Exhibit 40, it appears. 

BY MR. O'FALLON: 

Q. And just for the record, this 

document was used in the first part of this 
30.02(f) deposition that was originally noticed as 
one deposition. It was separately noticed because 
we were unable to get the — American was unable 
to get all of its witnesses produced at the same 
time. 
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1 Have you seen this document 

2 previously? 

3 A. No, I haven't. I'm not even sure 

4 what it is. 

5 Q. Okay. Let's look on the second 

6 page of this document. 

7 Do you see where it says up at the 

8 top, "The Lancet," April 8th of 1978? 


9 

A. 

Yes . 


10 

Q. 

And do you see over on the 


11 

right-hand column where it says. 


12 

"Substitute-Tobacco Tar Toxicity"? 


13 

A. 

I'm sorry, I'm not following where 

14 

that is. 



15 

Q. 

On the right-hand column, sir 


16 

A. 

On the right-hand column. 


17 

Q. 

See where there's a line kind 

of on 

18 

the side, and 

then at the top, it says. 


19 

"Substitute-Tar Toxicity" right up here? 


20 

A. 

I'm sorry, I was looking further 

21 

up — yep. 



22 

Q. 

Okay. And that appears to be 

a 

23 

letter to the 

editor; correct? 


24 

A. 

Could be, all right. 


25 

Q. 

And it's signed at the bottom 

by a 
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R.R. Boxall and an E.O. Field; correct — 

A. Correct. 

Q. — with "Gallaher, LTD"; correct? 

A. Uh-huh, yes. 

Q. I would like you to look at the 

fourth paragraph of the letter they wrote to the 
Lancet. 

MR. RILEY: Excuse me. Before you 
go any further with this document, let me just 
object on the grounds that this is beyond the 
scope of the reasons and the scope of the fields 
that this witness has been tendered in. 

MR. O'FALLON: We'll tie it in. 

BY MR. O'FALLON: 

Q. Are you on the fourth paragraph? 

A. Uh-huh. 

Q. It states, quote, "Epidemiological 

studies have shown that lung-cancer death rate is 
almost directly related to the number of 
cigarettes consumed"; correct? 

A. That's what it says. 

Q. At any time when you were with the 

advertising department of the American Tobacco 
Company starting in 1979 until you retired in 
1994, did American Tobacco take out an 
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advertisement that made that statement and 
informed the American public of that statement? 

A. No, did not. 

Q. They go on to say, "The toxicity of 

cigarettes can be regarded as the product of tar 
yield and specific activity"; correct? 

A. That's what it says, yes. 

Q. Did The American Tobacco Company 

ever take out an ad that stated that the toxicity 
of cigarettes can be regarded as the product of 
tar yield and specific activity? 

A. No, it did not. 

Q. And you understood that this was a 

position publicly taken by a subsidiary of 
American Brands, another tobacco company, 

Gallaher; correct? 

A. No, I did not. 

MR. RILEY: Object to the form of 
the question. There's no foundation for that. 

A. I did not. This is the first time 

I have seen this. 

BY MR. O'FALLON: 

Q. Let's look on the front page of 

this document. 

The first page says, "In view of 
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our own worries about how to say some things in 
public, the attached letter from Gallahers is 
instructive"; correct? 

A. Yes. 

Q. "The statements are made that 

'studies have shown that lung-cancer death rate is 
almost directly related to the number of 
cigarettes consumed' and that 'The toxicity of 
cigarettes can be regarded as the product of tar 
yield and specific activity,'"; correct? 

A. That's what it says. 

Q. This document was produced by 

B.A.T. 

Do you know who B.A.T. is? 

A. Yes. 

Q. B.A.T. is a company that bought 

American Tobacco Company; correct? 

MR. RILEY: Object to the form of 

the question. 

This document is stamped that it 
comes from Batco, not from B.A.T. Industries, PLC, 
if that's your question, and I object. 

BY MR. O'FALLON: 

Q. Do you understand who B.A.T. 

Industries is? 
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A. British-American Tobacco. 

Q. And they are the company that 

bought American Tobacco Company; correct? 

A. They are the company that the 

original contract was made with. 

Q. Okay. 

A. But the sales was actually 

consummated with B&W. 

Q. And B.A.T. Industries was the 

parent Company of Batco; correct? 

MR. RILEY: There's no foundation 
for that. I really don't know the hierarchy of 
B.A.T. It's a huge conglomerate. 

BY MR. O'FALLON: 

Q. Is it also your understanding that 

B.A.T. Industries is the parent company of 
Brown & Williamson? 

A. Yes, it is. 

Q. And it's your understanding that 

Brown & Williamson and The American Tobacco 
Company are now one; correct? 

A. Yes. 

Q. Are you aware that the cigarette 

manufacturers adopted a Cigarette Advertising 
Code? 


P .0. 


BOX 18188, 
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A. Yes, I am. 

MR. RILEY: Object to the form. 

BY MR. O'FALLON: 

Q. Do you know approximately when that 

was adopted? 

A. Well, it was long — it was before 

my involvement in 1979. It was already in place, 
probably the late '60s. 

Q. Was it your understanding that many 

of the provisions of the Cigarette Advertising 
Code prohibited advertising to youth? 

A. Maybe the wrong choice of words. 

The intent of the advertising code was to keep the 
primary audience as 21 years or older. You can't 
literally prohibit someone from seeing something. 
It's next to impossible. 

Q. But it has always been the publicly 

stated belief of the tobacco companies, including 
American Tobacco, that they don't advertise to 
youth; correct? 

A. Correct. The primary audience, at 

least for the American Tobacco, as long as I was 
involved, was 21 years or older. 

Q. Well, how long does that 

understanding go back; do you know? 
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A. I'm sure it goes back to whenever 

the code was put into effect, because we were very 
proud of the fact that we made a commitment and we 
stuck with it. 

Q. I'm going to show you a document I 

have marked as Plaintiffs' Exhibit 1170, 
and actually, unfortunately, had the highlighted 
version marked. 


Plaintiffs' Exhibit 1170 is Bates 
stamped MNAT00280070 entitled at the top "For the 
American — "For The Tobacco Institute, Inc.," and 
apparently, this is a Hill and Knowlton document; 
correct? 

A. Uh-huh, yes. 

Q. And this is a document that was 

produced by The American Tobacco Company; correct? 

MR. RILEY: If you know, you can 


answer. 


A. I don't know. 

BY MR. O'FALLON: 

Q. Do you have any understanding of 

the Bates stamp numbers "MNAT"? 

A. No. 

Q. It's not your understanding that 

this is a Bates stamp number of documents produced 
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by The American Tobacco Company? 

MR. RILEY: Asked and answered. 

A. I have no — I really don't know. 

I mean, if it is, it is. 

BY MR. O'FALLON: 

Q. If it was produced by The American 

Tobacco Company, it would probably mean that the 
American Tobacco Company was probably part of The 
Tobacco Institute at this time; correct? 

MR. RILEY: Object to the form of 

the question. 

A. Let me read the document here 


quickly. 

Okay. I don't really know if 
American Tobacco was part of The Tobacco Institute 
at this point, so this is a statement from The 
Tobacco Institute. 

Q. And apparently, they are responding 

to charges that cigarette advertising is directed 
at high school children; correct? 

A. That's the inference, yes. 

Q. And the apparent gist of this press 

release is to refute those charges; correct? 

A. Correct. 

Q. Mr. Allen stated that, quote, 
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"While cigarette advertising is an activity of 
individual companies, it is my conviction that the 
president of the National Association of 
Broadcasters in a statement focused on 
high-school-aged children is incorrect when he 
suggests that cigarette advertising is designed 
primarily to influence them"; correct? 

A. Correct. 

Q. He states "The tobacco industry 

regards smoking as an adult custom and the 
decision to smoke or not to smoke should be made 
at the age of mature judgment"; correct? 

A. Correct. 

Q. Now, that age of mature, at least 

as viewed by the tobacco industry, was age 21; 
correct? 

MR. RILEY: Object to the form of 

the question. 

A. In 1962, I really don't know. It 

could have been — it could have been 21. 

BY MR. O'FALLON: 

Q. I'm going to hand you a document 

that's previously been marked as Plaintiffs' 

Exhibit 1171. 

Plaintiffs' Exhibit 1171 is a 
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1 document Bates stamp numbered MNAT00390408 through 

2 0410. 

3 Have you seen this document 

4 previously? 

5 A. I may have. I mean, yesterday, I 

6 reviewed a number of documents. This may have 

7 been one of them, it may not have been. 


8 

Q. 

This is apparently a press release 

9 

issued by Hill 

and Knowlton; correct? 


10 

A. 

Correct. 


11 

Q. 

And it's issued on behalf of 


12 

numerous cigarette manufacturers, including 

The 

13 

American Tobacco Company; correct? 


14 

A. 

Correct. 


15 

Q. 

It's dated April 27th of 1964 

t 

16 

correct? 



17 

A. 

Uh-huh, yes. 


18 

Q. 

And it states in the first 


19 

paragraph that 

, "The nation's cigarette 


20 

manufacturing 

companies announced today that 

they 

21 

have agreed upon a Cigarette Advertising Code"; 

22 

correct? 



23 

A. 

Yes. 


24 

Q. 

Let's look at the second page 

of 

25 

the document. 
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It states that "The code provides 
that cigarette advertising shall not represent 
that cigarette smoking is essential to social 
prominence, distinction, success or sexual 
attraction"; correct? 

A. Yes. 

Q. And you were familiar with that key 

provision of the code? 

A. Yes. 

Q. It then goes on to state that 

"Various standards in the code relate to youth, 
including the following: 

1. Testimonials from athletes or 
celebrities in the entertainment world or from 
other persons who might have special appeal for 
persons under 21 shall not be used," correct? 

A. Correct. 

Q. "Cigarette advertising shall not 

appear in school, college or university media or 
in comic books or comic supplements to 
newspapers"; correct? 

A. Correct. 

Q. "Sample cigarettes shall not be 

distributed to persons under 21," correct? 

A. Correct. 
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Q. "Promotional efforts shall not be 

conducted on school or college campuses or in 
fraternity or sorority houses"; correct? 

A. Correct. 

Q. "And cigarette advertising shall 

not appear on television and radio programs or in 
publications directed primarily to persons under 
21"; correct? 

A. Correct. 

Q. Now, it appears here that the age 

of mature judgment as defined by the cigarette 
manufacturers appears to be the age of 21; correct? 

A. 1964, yes, and therefore, 1964 and 

later. 

Q. And is it your understanding that 

The American Tobacco Company has abided by the 
provisions of the Advertising Code from 1964 up 
until the present day? 

A. To the best of my understanding. 

Q. And you would agree that if it has 

been proven that they violated this voluntary 
pledge that they made to the public. The American 
Tobacco Company should be held responsible for 
that — for those violations; correct? 

MR. RILEY: Object to the form of 
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the question. 

A. I guess. 

BY MR. O'FALLON: 

Q. You would agree with me if a 

company is not going to advertise to people under 
the age of 21, there should be no real reason to 
track the activities of those smokers; correct? 

A. Not necessarily. 

Q. Was it your understanding that even 

prior to this time in 1964 that The American 
Tobacco Company did not direct its advertising at 
people under the age of 21? 

A. I really don't know. I can't 

answer that. 

Q. It appears at least by 1962, The 

Tobacco Institute on behalf of the industry was 
saying that "We're not going to advertise to 
people under the age of 21"; correct? 

A. The Tobacco Institute is saying 

that, yes. 

MR. RILEY: Let me — can we — can 
we — give me a second, will you? 

I'm objecting to the form of the 

question. 


Did you misspeak when you said 1962? 
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MR. O'FALLON: I did not, sir. 

MR. RILEY: Well, I object to the 
form of the question, then. It mischaracterizes 
the documents. 

BY MR. O'FALLON: 

Q. Well, let's go back to the 

documents. 

Didn't we look at a press release 
on behalf of The Tobacco Institute dated November 
20th of 1962, sir? 

A. We did, yes. It doesn't mention 

here — it talks about it's an adult custom. 

There's no age mentioned for an adult, to be frank 
with you. I can only speak for 1964 and this 
document here. 

As a point, I really don't know 
what the advertising — whether it was 19 or 20 or 
21. The legal age to purchase cigarettes is 18, 
so I don't know. 

Q. Well, apparently, two years later 

when they were called upon or when they decided to 
voluntarily accept standards, they considered the 
age of mature judgment, the words, I believe, were 
used, in the 1962 press release to be 21. 

Was it your understanding that 
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American Tobacco had a different view of the age 
of mature judgment prior to 1964? 

A. My answer is, I don't know. 

Q. In fact. The American Tobacco 

Company did advertise to the under-21 market prior 
to 1964; correct? 


7 

A. 

I don't know. 

8 


(Plaintiffs' Exhibit 1172 was 

9 

marked for identification.) 

10 


THE REPORTER: 1172. 

11 

BY MR. O'FALLON: 

12 

Q. 

I've marked as Deposition Exhibit 

13 

1172 a document 

Bates stamp numbered 

14 

ATX010146428 . 


15 


Have you seen this advertisement 

16 

previously? 


17 

A. 

I saw this for the first time 

18 

yesterday. 


19 

Q. 

This is an American Tobacco Company 

20 

advertisement; 

correct? 

21 

A. 

Correct. 

22 

Q. 

It was apparently — 

23 

A. 

I don't — 

24 

Q. 

— published in 1962; correct? 

25 

A. 

If you can read that — I really 
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can't — that could be a '62, yes. 

Q. Doesn't it, in fact, say at the 

bottom of the page that "This advertisement 
appears in college newspapers, 1962"? 

A. It appears to. It's pretty hard to 

read. 

Q. So, at this time, American Tobacco 

in 1962 was aiming directly at the youth market; 
correct? 

MR. RILEY: Object to the form. 

A. College students, apparently. 

BY MR. O'FALLON: 


Q. 

People under the age of 

21? 

A. 

I would suspect. 


Q. 

And maybe even younger; 

correct? 


MR. RILEY: Object to the form of 

the question. 

A. College students is what it is. 

You're — these were young adults. I can't tell 
you what age group they were reaching. 

BY MR. O'FALLON: 

Q. This was exactly the type of ad 

that two years later, the industry would 
apparently agree that they wouldn't run again; 
correct? 
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A. Correct. 

Q. And at least The Tobacco Institute 

was conveying that they weren't aiming at that 
market at the time in 1962; correct? 

MR. RILEY: Object to the form of 

the question. 

A. That's not what that said. 

BY MR. O'FALLON: 

Q. The American Tobacco Company did 

track the underage market, did it not? 

MR. RILEY: Object to the form of 

the question. 

Go ahead. 

A. During my involvement in marketing, 

we did not track the underage market, no. 

BY MR. O'FALLON: 

Q. Do you know whether they tracked it 

before your involvement? 

A. No, I do not, but having 

information and tracking aren't the same thing. 

You say there may have been information available, 
that's possible; tracking, not the same thing. 

Q. Well, at least some of the 

information they have a role in deciding whether 
it's gathered or not; correct? 
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A. Excuse me? 

Q. If you send out a company to track 

the sales of your brand, you certainly can tell 
that company what age brackets you want them to 
look at; correct? 

A. What you usually do is, they would 

come back and they would tell you by age group who 
is smoking your product, yes. 

Q. But if you wanted to, you could 

tell them beforehand, "Do not interview the 
under-18 market," or "Do not interview the 
under-21 market"; correct? 

A. On occasion, it depends. If it's a 

syndicated study and you're involved with other 
people, you get the information you're given; if 
you're doing it exclusive, yes. 

Q. Now, at least as early as 1958, 

American Tobacco had statistics on the underage 
market; correct? 

A. I don't know. If it's documents 

that were shown yesterday, there were some 
statistics there for certain age groups that were 
younger. 

MR. O'FALLON: May I have this 
marked as the next document? 
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1 


(Plaintiffs' Exhibit 1173 was 

2 

marked for identification.) 

3 


THE WITNESS: Which one am I 

4 

looking at? 


5 


Oh, I saw this yesterday. 

6 


THE REPORTER: 1173. 

7 

BY MR. O'FALLON: 

8 

Q. 

Plaintiff Exhibit 1173 is a 

9 

document Bates 

stamp numbered ATX030294738 through 

10 

4821. 


11 


You saw this document yesterday; 

12 

correct? 


13 

A. 

Yes. 

14 

Q. 

Is this the first time you've seen 

15 

such a document? 

16 

A. 

Yes. 

17 

Q. 

During the time you were there, you 

18 

did not have these type of marketing reports 

19 

generated? 


20 

A. 

We had these types of marketing 

21 

reports generated, but not this particular 

22 

document, and 

we used different age breaks. 

23 

Q. 

What were your age breaks? 

24 

A. 

Our breaks — age breaks were 21 

25 

and older. 
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Q. So, apparently it was possible for 

The American Tobacco Company to limit the age 
breaks that it had on its surveys; correct? 

A. At this particular point in time, I 

don't know. I don't know what the rationale was 
behind this. 

Q. Let's look on the third page of the 

document, last four Bates numbers, 4740. 

Apparently, 16 percent of this 
sample were aged 16 to 24; correct? 

A. Correct. 

Q. And throughout this sample, it goes 

on to make numerous assessments of all of these 
smokers, including the underage smokers; correct? 

A. There's, yeah, data on all the 

different age groups. 

Q. The data includes a summary of the 

type and brands smoked; correct? 

A. Probably. I did not go through 

this thing at length yesterday, I just quickly 
looked at it like I have right now. 

Q. Well, let's look on page 4741 — 

last four Bates numbers, 4741. 

A. Okay. 

MR. RILEY: It was right on the 
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next page. 

BY MR. O'FALLON: 

Q. That's one of the types of 

information, right, the summary of type and brands 
smoked? 

A. Yeah — yes. 

Q. And then there's various 

comparisons made and evaluations of advertising; 
correct? 

A. Uh-huh, yes. 

Q. At the back, there's even an 

evaluation on page 4810 of cartoon characters used? 

A. It's a blank page, but it does say 

cartoon characters. 

Q. And then on the next page, does it 

talk about some different cartoon characters? 

A. Yes, it does. 

Q. And what are those cartoon 

characters? 

A. Some of them, I recognize; some of 

them, I don't. Elsie the Cow was obviously milk, 
and I assume Happy Joe is Joe Camel, but I don't 
know. That's a different terminology than I was 
used to. 

Q. And Old Joe — the Old Joe campaign 
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didn't start until the eighties; correct? 

A. Correct, so I'm not sure. And Lulu 

is a cartoon character of some kind, but I'm not 
sure. I vaguely recall seeing that. 

Q. Is there something there about a 

Chesterfield? 

A. Yes. I don't know what that is. 

Q. Would it be an indication that 

Chesterfield was using some kind of a cartoon 
character. 

MR. RILEY: Object to the form of 
the question. There's no foundation. 

THE WITNESS: I mean — 

MR. RILEY: If you know, you can 
answer the question. 

A. I don't know. I mean — the 

only — I'm familiar with the three. 

BY MR. O'FALLON: 

Q. Even after the passage of the 1964 

Advertising Code, American Tobacco continued to 
monitor the underage market; correct? 

A. I don't know. 

(Plaintiffs' Exhibit 1174 was 
marked for identification.) 

THE WITNESS: Are we through with 
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1 this 1958 document? 

2 MR. O'FALLON; Yes. 

3 THE COURT REPORTER: 1174. 

4 BY MR. O'FALLON: 


5 

Q. 

Plaintiffs' Exhibit 1174 is a 

6 

document Bates 

stamp numbered MNAT00405881 through 

7 

5912 . 


8 


Have you seen this document 

9 

previously? 


10 

A. 

Yes, I saw it yesterday for the 

11 

first time. 


12 

Q. 

This is entitled, "The Position of 

13 

Brighton in the St. Louis Market"; correct? 

14 

A. 

Correct. 

15 

Q. 

June of 1968; correct? 

16 

A. 

Correct. 

17 

Q. 

Apparently, the advertising for 

18 

Brighton started March 18th of 1968? 

19 

A. 

Correct. 

20 

Q. 

And is Brighton a cigarette brand? 

21 

A. 

Yes. It was a test-market product. 

22 

Q. 

For The American Tobacco Company; 

23 

correct? 


24 

A. 

Correct. 

25 

Q. 

And this was, in fact, prepared for 
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1 

The American 

Tobacco Company by the - 

- Daniel 

2 

Yankelovich, 

Incorporated; correct? 


3 

A. 

Yes . 


4 

Q. 

And again, the date on 

this 

5 

document is 

July of 1968; correct? 


6 

A. 

Correct. 


7 

Q. 

Let's look on page — 

last four 

8 

Bates numbers 5884 with a little "2" 

in the top 

9 

right-hand corner? 


10 

A. 

5884? 


11 

Q. 

Right. 


12 

A. 

The next page — okay. 


13 

Q. 

Do you see the heading 


14 

"Methodology 

" ? 


15 

A. 

Yes. 


16 

Q. 

This would indicate that 

17 

"Interviews 

for the St. Louis research were 

18 

conducted during the week of June 24, 

1968" — 

19 

A. 

Uh-huh. 


20 

Q. 

— three months after 

advertisini 

21 

had begun for Brighton; correct? 


22 

A. 

Yes . 


23 

Q. 

The interviews were conducted by 

24 

telephone; correct? 


25 

A. 

Correct. 
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Q. "In total, 4,497 individuals 16 

years of age and over were contacted"; right? 

A. Correct. 

Q. So, this company, after the passage 

of the Cigarette Advertising Code, is not only 
looking at the under-20-year-old market, it's also 
looking at the under-18-year-old market; correct? 

MR. RILEY: Object to the form of 

the question. 

A. What they are clearly doing is, 

they are calling individuals, and if they are 
smokers of a legal age to smoke — I assume that 
in Missouri at that point, 16 was the legal age — 
they just took the information. 

BY MR. O'FALLON: 

Q. You can't tell me as you sit here 

today for certain — 

A. No. 

Q. — that the legal age was 16 in the 

state of Missouri? 

A. No, I cannot, but I wouldn't be a 

bit surprised if it was. 

Q. And regardless of what the legal 

age for smoking was, your company had voluntarily 
undertaken a pledge to the public four years 
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1 earlier that you wouldn't advertise to people 

2 under the age of 21? 

3 MR. RILEY: Object to the form. 

4 A. Getting the information on who 

5 smokes is not the same as advertising to those 

6 people. 

7 BY MR. O'FALLON: 

8 Q. What you're doing is evaluating the 

9 effectiveness of your advertising on people under 

10 the age of 21. 

11 MR. RILEY: I object to the form of 

12 the question. There's no foundation for that. 

13 There's no indication of that in the document. 


14 



MR. 0'FALLON: No indication of 

15 

what? 



16 



MR. RILEY: Of what you just said 

17 

You're 

mischaracterizing what the document says. 

18 


A. 

This is information on people who 

19 

smoke. 



20 

BY MR. 

0'FALLON: 

21 


Q. 

Including people under the age of 

22 

21, correct? 


23 


A. 

Yes. That does not mean that you 

24 

were targeting 

those smokers for the products. 

25 


Q. 

But apparently, you were reaching 
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those smokers, correct? 

A. It would appear so. 

Q. So, there's something wrong with 

your advertising, if it's reaching those smokers; 
correct? 

MR. RILEY: Object to the form. 

A. I don't accept that. 

Q. Was it your goal to reach those 

smokers? 

A. No. That doesn't mean there's 

something wrong with our advertising. 

Q. So, you take a public pledge that 

says you're not going to advertise to this group, 
you then take a poll that shows that you're, in 
fact, reaching this group, and you don't think 
there's anything wrong with that? 

A. The purpose of this poll, I don't 

see where it was to — quickly to look exactly at 
the originating group, that's information that's 
included here. I don't even know what the target 
audience for this brand was. 

Q. And it could have been excluded; right? 

A. I don't know. I don't know what 

the cost would have been. 

They probably, as I said, made 
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telephone calls based on smoking households and 
the legal age was probably 16, and so they took 
the information, but I don't know that. 

Q. But you don't know that? 

A. I don't know that. 

Q. And you don't know that it would 

have cost them any more to exclude people under 
the age of 21, right? 

A. You're right, I don't know. 

Q. Let's look on page 5890. This is 

called "The Development of the Brighton Market in 
St. Louis"; correct? 

A. Correct. 

Q. And it's talking about the 

awareness of the Brighton advertising; correct? 

A. Yes. 

Q. Apparently, of the 

16-to-20-year-olds, 11 percent were aware of 
Brighton; correct? 

A. Correct. 

Q. And 19 percent had actually tried 

Brighton; correct? 

A. Correct. 

MR. RILEY: I believe you're 
mischaracterizing what the document says. 
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61 

MR. 0'FALLON: In what fashion, 

MR. RILEY: I don't think that's 


what the document says. 

THE WITNESS: Well, it talks about 
more than just awareness of the brand, it talks 
about purchases. 

BY MR. O'FALLON: 

Q. Right. Well, let's go across then, 

okay? 


As I understand this document, if 
we look under age 16-to-20-year-olds, there's a 
percentage of — there's percentages up above, 
right, so these are apparently the percentages of 
the people they have interviewed; is that correct, 
sir? 


A. I'm assuming so. 

Q. So, 8 percent of the people they 

interviewed were 16 to 20 years old; is that how 
you understand this? 

A. That's how I understand it. 

Q. Eleven percent of those were aware 

of Brighton; correct? 

A. Correct. 

Q. That's an " 11 " under "Aware of 
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Brighton" and a percent sign; correct? 

A. Correct. 

Q. Nineteen percent had tried 

Brighton; correct? 

A. Correct. 

Q. Eighteen percent had actually 

purchased Brighton; correct? 

A. Correct. 

Q. And 10 percent had repurchased; 

correct? 

A. Yes. 

MR. RILEY: I think you're reading 
the columns the wrong way. I think they read down 
rather than across. 

MR. 0'FALLON: Then you can do a 
Direct and you can clarify that. 

What's the basis of that knowledge? 
MR. RILEY: Just from looking at 

the document. 


THE WITNESS: Well, the columns do 

go down. 

BY MR. O'FALLON: 

Q. The columns do go down, but they 

indicate that 11 percent of the 16 to 24 — the 
20-year-olds interviewed were aware of Brighton; 
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correct? 

A. Eleven percent of the 8, I'm sorry. 

Q. Eleven percent of the 8 percent? 

A. That's the way I read this. 

Q. Right. So, 11 percent of the 

people that they contacted who were 16 to 20 years 
old were aware of Brighton; right? 

A. That's the way I read it, too. 

Q. Nineteen percent of the people they 

contacted who were 16 to 20 years old had tried 
Brighton; correct? 

A. Correct. 

Q. Eighteen percent of the people that 

they contacted ages 16 to 20 years old had 
purchased Brighton? 

A. Correct. 

Q. And 10 percent of the 

16-to-20-years-olds who they had interviewed had 
repurchased Brighton; correct? 

A. Correct. 

Q. This would be an indication that 

the advertising was, in fact, reaching the 
underage market; correct? 

A. I don't even know at 16 to 20, how 

many were 19, how many were 20, how many were 18. 
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I don't know that information. It's a bracketed 
age group of 16 to 20, and yes, a certain 
percentage — the percentages shown here were 
aware of the brand and tried the product. 

Q. And was this a new brand? 

A. This was a — from the best of my 

knowledge from what I recall, it was a test 
product. I don't think it ever went national. 

Q. Let's look at page 17. 

Are you there? 

A. Yes. 

Q. There's a finding number ten that's 

made here; correct? 

A. Yes. 


Q. And that finding is that "Trial was 

relatively higher among men teenage smokers and 
menthol smokers"; correct? 

A. Yes. 

Q. And again, that's one of the things 

you're trying to do when you test market a product 
is to get people to try it; correct? 

A. It — when you do research, you're 

trying to find out who is smoking the product and 

as much information as you can about the people 
who are smoking it, yes. 
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Q. And apparently, this particular 

campaign was particularly effective among 
teenagers; right? 

MR. RILEY: Object to the form. 

A. Doesn't say that, and it says, 

"Trial was readily higher among men teenagers." 

That doesn't have anything to do with the 
advertising, this is a cigarette trial. 

Q. A cigarette trial — 

A. Correct, does not talk about 

advertising. 

Q. — in part, is a measure of whether 

your advertising has been effective; is that 
correct? 

A. It's not that simple. The trial is 

a measure of whether or not you're going to 
establish a business. The advertising plays a 
part in that, but there's a lot more involved than 
just the advertising. 

Q. Well, actually, without the 

advertising, you're usually not going to convince 
people to even try your product, are you — a new 
product? 

A. It's difficult, but there — if you 

consider advertising also sampling, which I assume 
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1 they did at a — and if you include in-store 

2 signage, it all plays a fact — plays a factor. 

3 Q. So, really, what you're really 

4 saying is that marketing is more than 

5 just advertising, marketing is advertising — 

6 A. Promotion. 


7 

Q. 

— point of purchase, promotion. 

8 

sampling? 


9 

A. 

Correct. 

10 

Q. 

Discounts? 

11 

A. 

Yes . 

12 

Q. 

Coupons? 

13 

A. 

Yes . 

14 

Q. 

It's a whole marketing mix? 

15 

A. 

Correct. 

16 

Q. 

In any event, that whole marketing 

17 

mix, in this 

instance, was apparently very 

18 

effective among the underage market? 

19 

A. 

It shows trial higher among men 

20 

teenage smokers and menthol smokers, yes. 

21 


MR. RILEY: Are you done with that 

22 

document? 


23 


MR. O'FALLON: Yes, I am. 

24 


MR. RILEY: Want to take a break? 

25 


MR. O'FALLON: Certainly. 
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(Recess taken.) 

(Plaintiffs' Exhibit 1175 was 
marked for identification.) 

THE VIDEOGRAPHER: We are on the 

record. 

BY MR. O'FALLON; 

Q. When we broke, we were discussing 

advertising to people under the age of 21, and I 
would like to show you a document that's been 
marked as Plaintiffs' Exhibit number 1175. 

Plaintiffs' Exhibit 1175 is a 
document Bates stamp numbered ATX040480573 through 
0588 . 

Have you seen this document 

previously? 

A. Yes. I saw it yesterday. 

Q. This is entitled "A Recommendation 

of Theater Screen Advertising for American Brands, 
Inc., Sole Defense"; correct? 

A. Yes. 

Q. Do you know whether or not this 

advertising was ever undertaken by American 
Tobacco Company? 

A. No, I do not. 

Q. Do you know who would know that? 
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A. 1969; no, I do not. 

Q. Is there any way you could find 

that information out? 

A. I would assume if it was done, 

there should have been something in the files. 

Q. It would be somewhere in the 

marketing files? 

A. Yes. 

Q. This document indicates that the 

movie population is relatively young; correct? 

MR. RILEY: Do you want to refer 
him to a particular part? 

MR. 0'FALLON: Just asked first 
generally, and then we'll move on. 

A. I really don't know. I would have 

to read the whole document. I looked at it 
briefly. It says what it says. 

BY MR. O'FALLON: 

Q. Why don't we look on page 5, last 

three Bates numbers 0579. 

A. Page 5, I have it. 

Q. It says, "Heavy movie viewers have 

a median age of 23"; correct? 

A. Yes. 

Q. That would mean that among the 
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heavy movie viewers, about half will be older than 
that age and half under that age; correct? 

A. Correct. 

Q. Let's look on the next page, last 

three Bates numbers, 580. 

It would appear here that 42 
percent of the heavy viewers are 15 to 19; 
correct? 

A. I'm looking. 

Q. See "Age by Frequency of 

Attendance"? 

A. I'm just see which way it reads — 

42, 39 — it would appear so — 42, 39, if it adds 
up to a hundred. 

Q. So, it would appear that the 

majority of the heavy viewers of movies are under 
the age of 21; correct? 

MR. RILEY: Object to the form. 

That's not what it shows. 

A. It shows the largest single segment. 

BY MR. O'FALLON: 

Q. Okay. The largest single segment 

of heavy viewers are under the age of 21; correct? 

A. Correct. 

Q. It might be the majority, we don't 
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know how many 20-year-olds are included 
specifically in the study; correct? 

A. Correct. 

Q. So, you would agree that if 

American Tobacco went ahead and conducted this 
advertising, they would have done so with the 
specific knowledge that a huge amount of the 
people who are most willing to see the 
advertisement are under the age of 21; correct? 

MR. RILEY: Object to the form of 

the question. 

A. No, I do not. 

BY MR. O'FALLON: 

Q. You'd also agree that a significant 

amount of those people are actually under the age 
of 18; correct? 

MR. RILEY: Object to the form. 

A. I didn't agree to the first 

statement. 

BY MR. O'FALLON: 

Q. That's not what you think this 

document shows you? 

A. This document shows you as a 

general document prepared by an outside firm 
giving you movie readership — viewership. 
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We all know that movie viewership 
obviously would change by movie, so you've got to 
be careful what kind of conclusions you come to on 
this relative to advertising for any particular 
product. 

Q. Why don't we turn to the next page, 

last three Bates numbers 581. 

Are you with me? 

A. Yes, I am. 

Q. That's entitled, "Dimensions of 

Theater Audience Versus Television"; correct? 

A. Okay. Yes, it is. 

Q. It says, "As detailed in the 

preceding, the theater audience is skewed very 

young. In addition, frequency of attendance 
increases as age decreases"; correct? 

A. That's what it says, yes. 

Q. So, this advertising agency is 

telling American Tobacco that this audience is 
very young; correct? 

A. That's correct. 

Q. And, so, if American Tobacco took 

this advertising agency's advice and actually 
marketed its Silva Thins cigarette brand by this 
median, it would be knowingly doing so — it would 
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be doing so knowing that it would be targeting 
very young — a very young audience; correct? 

MR. RILEY: Object to the form of 

the question. 

A. Not necessarily so. 

You would never take a 

recommendation from a supplier and necessarily 
implement it exactly the way it's recommended, it 
would be modified to meet the company's 
requirements and standards. 

BY MR. O'FALLON: 

Q. Regardless of how you modified your 

advertising, the fact of the matter is — 

A. You can also modify your audience, 

especially in something as in like a movie 
theater. 

Q. And you don't know whether this 

particular recommendation was undertaken by 
American Tobacco? 

A. No, I do not. 

Q. Would you agree that if it was 

undertaken, it would have necessarily — strike 
that. 

Would you agree that if the 
recommendation was undertaken, it should have only 
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been undertaken with modifications? 

MR. RILEY: Object to the form. 

A. There would have been restrictions. 

BY MR. O'FALLON: 

Q. How do you know that? 

A. Well, I can tell you that as an 

example, even back in 1969, you would not have 
advertised in a movie theater where the movie was 
Bambi. 


Q. How do you know that? 

A. I know that the people at American 

Tobacco that I knew at that point, even though I 
wasn't directly in marketing, would not have 
pursued that course of action. 

Q. So, you're willing to tell me what 

they wouldn't do, but you can't tell me what they 
did do? 

A. I can't tell you if they exercised 

this recommendation. How would I know? 

Q. And you can't tell me that they 

didn't? 


A. You're correct, I cannot. I can 

only give you my opinion. 

Q. In any event, they were apparently 

still open to suggestions concerning these young 
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markets or this advertising agency wouldn't have 
sent it; correct? 

MR. RILEY: I object to the form of 
the question. There's no foundation. 

A. I don't know if this was solicited 

or unsolicited. 

BY MR. O'FALLON: 

Q. Now, the Advertising Codes 

specifically prohibited using cigarette ads in 
television programs directed to an underage 
audience; correct? 

A. I think that's the terminology. It 

might not be exactly the way it's written. 

Q. Why don't we take a look at the 

Cigarette Advertising Code itself, which has been 
previously marked as Plaintiffs' Exhibit 1024. 

For the record. Plaintiffs' Exhibit 
1024 is a document Bates stamp numbered 
MNAT00608606 through 8614, and it's entitled on 
the front page, "Cigarette Advertising Code." 

Do you recognize this document? 

A. I saw this particular one 

yesterday. This is a version that goes back to 
1964, yes. 

Q. Was a version of this document kept 
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on file in the advertising and marketing 
department of The American Tobacco Company? 

A. Whatever the current code was was 

kept on file, yes. 

Q. And let's look on page 4 of the 

document, which is Bates stamped 8610. 

A. Yes. 

Q. You're there? 

A. I'm there. 

Q. Okay. And Section 1 says that "All 

cigarette advertising and promotional activity 
shall be subject to the following"; correct? 

A. Yes. 

Q. "Cigarette advertising shall not 

appear on television and radio programs or in 
publications directed primarily to persons under 
21 years of age"; correct? 

A. Correct. 

(Plaintiffs' Exhibit 1176 was 
marked for identification.) 

BY O'FALLON: 

Q. I'm going to show you a document 

that's been previously marked as Plaintiffs' 

Exhibit 1176. 

Plaintiffs' Exhibit 1176 is a 
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1 document Bates stamp numbered MNAT003992I3 dated 

2 June 4th of 1965. 


3 



Have you seen this document 

4 

previously 

9 


5 

A. 


Yes, I saw it yesterday. 

6 

Q. 


And this is apparently a note from 

7 

Robert K. 

Heimann; correct? 

8 

A. 


Yes . 

9 

Q. 


Was he the president at that time? 

10 

A. 


No. It's written to RBW, who was 

11 

the president. 


12 

Q. 


Okay. Who is RBW? 

13 

A. 


Robert Walker. 

14 

Q. 


Okay. Was Mr. Heimann in upper 

15 

management 

at 

this point in time? 

16 

A. 


I believe he was in charge of 

17 

marketing. 



18 

Q. 


He said that "During our 

19 

conversation about the Advertising Code this 

20 

morning, I 

mentioned to you that R.J. Reynolds had 

21 

pulled out 

of 

the Beverly Hillbillies for the 

22 

1965-65 season 

"; correct? 

23 

A. 


Yes . 

24 

Q. 


It says, "This was the last 

25 

information we 

had based on a rumored 
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communication from Reynolds to CBS to the effect 
that they wanted to be kept informed about 
audience composition, and that when the proportion 
of minors got close to 40 percent, they would take 
steps to transfer their sponsorship"; correct? 

A. Yes. 

Q. Beverly Hillbillies falls into this 

general category; correct? 

A. Uh-huh. 

Q. So, apparently, as of this time of 

1965, Beverly Hillbillies was a show that had an 
audience of 40 percent of which was underage; 
correct? 

MR. RILEY: Object to the form. 

That's not what it says. 

A. That's right, it says, "Beverly 

Hillbillies falls into the general category." I 
don't know what — that must mean it was 
approaching a higher number of a younger audience. 

BY MR. O'FALLON: 

Q. It says, "This afternoon, I asked 

for a later check on this point and was informed 
by our CBS contact, Werner Michel, that Reynolds 
has decided to stick with Beverly Hillbillies next 
season"; correct? 
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A. Yes. 

Q. Do you know whether American 

Tobacco took any steps to notify the Cigarette 
Advertising Code administrator of this? 

A. I'm not even so sure they should 

have. It says, "Directed primarily to purpose" — 
"to persons under 21." 

Q. Wasn't 40 percent the level that 

you set? 

A. I don't really know what the level 

that they set for a primary audience being an 
adult, and it's not — it says here it was 
approaching 40, anyhow, it doesn't say that it was 
at 4 0. 

Q. Is it your interpretation of the 

Cigarette Advertising Code that you can 
advertise — what's your understanding of what 
magazines, for instance, you can put your ads in? 

A. Well, we made sure that all the 

magazines, the great majority of the primary 
readership were adults, meaning 21 or older. I 
don't recall what the exact percentage is, but it 
was primarily adult. 

Q. Well, but how do you define 

"primarily"? 
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A. It's got to be of significant 

majority, but I'm not sure of the exact percentage 
we used. I had media people that did that, and I 
don't really recall the percentages. 

Q. Well, what percentage did you 

require? 


If you saw a magazine that had a 
readership that had 30 percent underage; that is, 
30 percent under the age of 18, do you advertise 
in that, or not? 


MR. RILEY: Let me object. It's 
been asked and answered. 

You can answer it again. 

A. The magazines that we selected were 

primarily adult, and I just knew from common usage 
they were primarily adult, and I'm not sure, I 
couldn't tell you what the percentages were. 

BY MR. O'FALLON: 

Q. How do you define "primarily adult" 

if you don't have some percentage measure? 

MR. RILEY: Asked and answered. 

A. Well, by common usage, Newsweek, 

Time. 


BY MR. O'FALLON: 

Q. Rolling Stone? 
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A. Rolling Stone, we were in, that's 

primarily adult. 

Q. Isn't Rolling Stone predominantly 

aimed at the younger age market? 

A. Younger adults. Their audience 

obviously was primarily adults. Otherwise, we 
wouldn't have advertised in it, but I can't tell 
you what the percentage is. 

Q. You would agree that Rolling Stone 

magazine certainly appeals to teenagers? 

A. I didn't say that young people 

didn't read a lot of these magazines. Young 
people read Time and Newsweek and Sports 
Illustrated, too. 

Q. Yeah. As a matter of fact, a lot 

of young people read Sports Illustrated; correct? 

MR. RILEY: Object to the form. 

A. I don't know. 

BY MR. O'FALLON: 

Q. Especially under 18 males, right? 

A. I don't know. 

Q. May be the time of your life when 

you're most interested in sports, right? 

A. I don't know. I can't answer that. 

Q. And yet if we pick up any Sports 
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Illustrated, we'll see advertisement after 
advertisement for Marlboro and Camel and your 
brands; correct? 

MR. RILEY: Object to the form. 

A. Probably see advertising for those 

brands, absolutely. 

BY MR. O'FALLON: 

Q. Right. And you know for a fact 

that one of the audiences you're reaching are 
underaged males? 

A. The audience we were trying to 

reach was primarily the adult males. 

Q. But you took out those 

advertisements knowing full well that the audience 
you were reaching included a significant amount of 
underaged adults; correct? 

MR. RILEY: It's been asked and 
answered. At this point, you're just arguing with 
the witness. 

A. I don't know. 

BY MR. O'FALLON: 

Q. To the best of your knowledge, 

while you were with American Tobacco, did you ever 

spend any money on youth-prevention programs? 

A. No. 
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1 Q. So, American Tobacco from 1979 to 

2 1994 did not spend money on youth-prevention 

3 measures itself; correct? 

4 A. We were involved with Tobacco 

5 Institute in the early '90s in a campaign to stop 

6 youth smoking, but on an ongoing basis, we didn't 

7 have a particular program, no. 

8 Q. I would like to show you a document 

9 that's been previously marked as Plaintiffs' 


10 

Exhibit 

602, 

and I 

would like you to 

look 

first 

11 

the tabbed page. 




12 



MR. 

RILEY: Let me see 

this 

for a 

13 

second. 






14 



Do 

you have another copy? 


15 



MR. 

O'FALLON: Here's 

a copy. 

16 



MR. 

RILEY: Thank you. 

What page 

17 

are you 

on? 





18 



MR. 

0'FALLON: It's not Bates 

19 

numbered. 





20 



THE 

WITNESS: Yes, I'm 

not 

even 

21 

sure we 

have 

it. 




22 

BY MR. 0 

'FALLON: 




23 


Q. 

Would you read me just 

the 

top of 

24 

that? 






25 



MR. 

RILEY: Wait a minute. 

Wait 


STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf.edu/iid/dln05aG0/pdfndustrydocuments.ucsf.edu/docs/yxxd0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


CONFIDENTIAL 

83 

minute. I'm not with you. 

Are we towards the back here? 

MR. O'FALLON: Yes. 

THE WITNESS: Midway. 

MR. RILEY: Okay. 

BY MR. O'FALLON: 

Q. This particular chart is part of a 

report that is entitled, "Amended Expert Analysis 
of Advertising R&D and Youth Prevention Expense by 
Paul J. Muech dated July of 1997," and this 
document has been previously marked as Plaintiffs' 
Exhibit 602. 

The particular page, sir, that I 
refer to is entitled at the top "American 
Tobacco"; correct? 

A. Yes. 

Q. Under that, it's entitled "Youth 

Prevention Expenditures to Advertising, Marketing 
and Promotion Expenditures, 1983 to 1994"; 
correct? 

A. Yes. 

Q. This document indicates that from 

1983 to 1994, American Tobacco spent approximately 
2.6 billion dollars in advertising, marketing and 
promotion; correct? 
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A. That's what it says. 

Q. During that same time period, they 

spent $917,888 on youth-prevention; correct? 

A. Correct. 

Q. In other words, they spent 2.6 

billion selling their products, and less than one 
million dollars trying to convince youth not to 
buy their products; right? 

MR. RILEY: Objection. There's no 
foundation, hearsay. 

You're incorporating a document 
that the witness has no knowledge of. There's no 
foundation for the question in the record. 

A. I don't know if the document is 

true. That's what the document says. 

BY MR. O'FALLON: 

Q. You don't know that the document 

isn't true, either, do you? 

A. I do not, no. 

Q. And again, that money would not be 

any money spent directly by American Tobacco, it 
would be money spent by The Tobacco Institute, 
which is funded by American Tobacco, in part; 
correct? 

A. I don't know that. I mean, you're 
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talking an 11-year period here. 

Q. Well, again, from 1979 to 1994, to 

the best of your knowledge, American Tobacco spent 
no money on youth-prevention campaigns; correct? 

A. I said, to the best of my 

knowledge, no significant expenditures. I really 
don't know if they didn't spend any money. 

Q. Let's look at the next page. This 

is entitled, "American Tobacco Youth-Prevention 
Expenditures to Advertising, Marketing and 
Promotion Expenditures, 1954 to 1994." 

This would indicate that during 
that same — that time period, 1954 to 1994, 

American Tobacco spent over $4 billion on 
advertising; correct? 

A. That's what it says, yes. 

Q. And less than $1 million on 

youth-prevention; correct? 

A. Correct. 

Q. This would not indicate the 

dedication of any serious resources to the 
prevention of youth smoking; correct? 

MR. RILEY: Objection. There's no 
foundation in the record for this testimony from 
this witness. He has no knowledge. He has 
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already told you. 

MR. 0'FALLON: Sir, I think you can 
limit it to "Objection, foundation." That will 
certainly take care of it for the record. 

THE WITNESS: What was your 

question? 

BY MR. O'FALLON: 

Q. This would not indicate the 

dedication of any serious resources to the 
prevention of youth smoking; correct? 

MR. RILEY: Object to the form. 

A. It shows how much money presumably 

was spent. 

BY MR. O'FALLON: 

Q. All right. And that amount of 

spending is insignificant; is it not? 

MR. RILEY: Objection. You're 
arguing with the witness. 

A. I don't know if it's significant or 

insignificant. 

BY MR. O'FALLON: 

Q. Wouldn't you consider a million 

dollars spent over a 40-year period to be 
insignificant to American Tobacco? 

A. Not necessarily. The company's 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf.edu/iid/dln05aG0/pdfndustrydocuments.ucsf.edu/docs/yxxd0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


CONFIDENTIAL 

87 

responsibility was to — to sell a legal product 
and to promote those products and to sell them to 
adults. 

There are a lot of state laws and a 
lot of regulations that are in place to prevent 
the sale of cigarettes to minors, and to a certain 
extent, we wouldn't even be capable of handling 
that assignment, to prevent the sale. That's what 
we have the state laws for. 

Q. So, it's up to everybody but 

American Tobacco to prevent youth smoking? 

A. I didn't say that, up to everybody 

but American Tobacco. There's only certain things 
a manufacturer can do when you're selling a legal 
product and you have a distribution network of 
over 250,000 stores. 

Q. And the best American Tobacco could 

do was spend a million dollars over 40 years; 
correct? 

MR. RILEY: You're arguing with the 

witness. 

A. It's pretty subjective whether it's 

significant or not. 

MR. 0'FALLON: Okay. You're right, 
we'll let the jury decide. 
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BY MR. O'FALLON: 

Q. Let's go back to the Cigarette 

Advertising Code, Plaintiffs' Exhibit — 

A. Want this back? 

Q. Yes, thank you. 

Plaintiffs' Exhibit 1024, and let's 
specifically go back to that page we were looking 
at, which is numbered Bates numbered 8610. 

One of the provisions of this code 
at "D" is that "Cigarette advertising shall not 
represent that cigarette smoking is to essential 
to social prominence, distinction, success or a 
sexual attraction"; correct. 

A. Correct. 

(Plaintiffs' Exhibit 1177 was 
marked for identification.) 

THE REPORTER: 1177. 

BY MR. O'FALLON: 

Q. 1177 is a document Bates stamp 

numbered ATX010291209. 

Have you seen this document 

previously? 

A. Yes. I saw it yesterday. 

Q. This is apparently an advertisement 

that ran in TV Guide in March of 1969; correct? 
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A. Yes. 

Q. Wouldn't you agree with me that the 

statement, quote, "It's better when you do it 
together," end quote, is a statement that 
indicates that cigarette smoking is essential to 
sexual attraction — 

A. No, I wouldn't. 

Q. — especially when it's 

characterized in this particular way? 

A. No, I think it's merely 

tongue-in-cheek. 

Q. And "Do it together" would refer to 

what tongue-in-cheek? 

A. Just play on words. It's clear 

that what they are talking about is charcoal and 
rolled tobacco, and they are just making it fun 
advertising. 

Q. What does the word "do it" refer 

to, sir? 

A. In this particular case, we are 

talking about smoking. 

Q. What was it generally believed "do 

it" also referred to during that period of time? 

MR. RILEY: Object to the form of 

the question. 
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THE WITNESS: You're going back to 

1969? 

MR. 0'FALLON: Sure, or even 

today. 

A. Okay. Well, in this particular 

case, it's talking about smoking. 

BY MR. O'FALLON: 

Q. It could also be interpreted as 

talking about sex; is that right? 

A. Somebody could interpret it that 

way, sure. 

Q. Surely, when people are said to "do 

it," we're referring to often sex, aren't we? 

MR. RILEY: Asked and answered. 

A. Depending on the context. 

BY MR. O'FALLON: 

Q. And this is pulling them both 

together, "do it" referring to sex and "do it" 
referring to smoking; correct? 

A. As I told you, I think it's just a 

fun line. 

Q. Regarding sex? 

MR. RILEY: Object to the form. He 
has answered the question. 

THE COURT REPORTER: I'm sorry, one 
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1 at a time, please. 

2 MR. RILEY: Instead of — just give 

3 me a second to get the objection in before 

4 starting your answer, okay? It will make the 

5 lady's job easier. 

6 BY MR. O'FALLON: 

7 Q. And the question was regarding sex; 


8 

correct? 




9 

MR. RILEY: 

Can we have 

the 

full 

10 

question? 




11 

MR. O' FALLON 

: That was 

the 

full 

12 

question. 




13 

MR. RILEY: 

I object to 

the 

f o rm o f 

14 

the question, then. 




15 

A. In this particular case. 

it 

was 

16 

regarding smoking. 




17 

(Plaintiffs' 

Exhibits 1178- 

1180 


18 were marked for identification.) 

19 MR. 0'FALLON: Why don't we go off 

20 the record for a second. 

21 (Discussion off the record.) 

22 MR. O'FALLON: We are on the 

23 record. 

2 4 BY MR. O'FALLON: 

25 Q. I have had marked three documents. 
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The first document is Plaintiffs' Exhibit 1178. 

It is a document Bates stamp numbered 
MNAT00282157. 

I have had a second document marked 
as Plaintiffs' Exhibit 1179. It's a document 
Bates stamp numbered ATX040696413. 

I have also had a third document 
marked as Plaintiffs' Exhibit 1180. It is a 
document Bates stamp numbered MNAT00282147. 

Have you seen these documents 

previously? 

A. Yes. I saw them yesterday. 

Q. And just so the record is clear, 

the reason these documents look like they are 
being thrown across the screen is, it's a large 
reach and I'm trying to get them to you. 

A. Okay. 

Q. Just so the folks who are watching 

the video will understand that. I'm not literally 
throwing documents at you, it's just that that's 
the only way to get them across this table. 

Again, we're going to go back to 
this notion that the Cigarette Advertising Code 
prohibited advertising that would suggest that 
cigarette smoking is essential to sexual 
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1 attraction. 

2 The first document. Plaintiffs' 

3 Exhibit 1178 is a Pall Mall ad; correct? 


4 

A. 

Yes . 

5 

Q. 

And this is an ad with a beautiful 

6 

woman, and the 

theme is, "Longer, Yet Milder"; 

7 

correct? 


8 

A. 

Yes . 

9 

Q. 

Is it your testimony that that is 

10 

not using sex 

to sell cigarettes? 

11 

A. 

It's using an attractive model, but 

12 

the theme here 

is a 100-millimeter cigarette is an 

13 

elegant cigarette. 

14 

Q. 

Just like the model is an elegant 

15 

model; correct? 

16 

A. 

Correct. 

17 

Q. 

Let's look at Plaintiffs' Exhibit 

18 

1179 . 


19 


This ad states, quote, "You make 

20 

out better at 

both ends"; correct? 

21 

A. 

Yes . 

22 

Q. 

And it just so happens that it has 

23 

a nice car; correct? 

24 

A. 

Uh-huh. 

25 

Q. 

Something that, obviously, only 
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someone very successful would drive; correct? 

A. Correct. 

Q. And two beautiful women, one on the 

front and one on the back; correct? 

A. Yes. 

Q. So, once again, there's a double 

meaning to the phrase, "You make out better at 
both ends"; correct? 

A. Could be, sure. 

Q. Could be suggesting a sexual theme; 

correct? 

A. It isn't. I mean, it's talking 

about the cigarettes, and it's putting it in an 
attractive environment. 

Q. "You make out better at both ends"? 

A. That's right, flavor at one end on 

the cigarette, and the other is a longer filter. 

Q. And that isn't the only particular 

way that could be read, is it, sir? 

A. People could read it the way they 

want. That's what the ad says. 

Q. They could suggest that somehow, 

your ability to attract these two beautiful women, 
one at the front of the car and one at the back of 
the car, would also allow you to "make out better 
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1 at both ends"; correct, sir? 

2 A. I think you're making too much of 

3 this. I don't think so. 

4 Q. This could also be a suggestion 

5 that somehow, this — smoking this cigarette is 

6 essential to social prominence, driving a fancy 

7 car; right? 

8 A. Twenty people can look at this ad 

9 and 20 people will probably get different 

10 Impressions from it. 

11 Q. But the Cigarette Advertising Code 

12 requires you to have some idea on the way it's 

13 going to be represented, correct? 

14 A. That's right, and what you're 

15 representing here is attractive people and we're 

16 trying to sell a cigarette. 

17 Q. What you're advertising here is 

18 that if you smoke this cigarette, you're going to 

19 be driving a hundred-thousand-dollar car and two 

20 beautiful women, one at each end who you can make 

21 out with, correct? 

22 MR. RILEY: Object to the question. 

23 You're arguing with the witness. 

24 Answer the question. 

2 5 BY MR. O'FALLON: 
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Q. Your answer is no? 

A. No. 

Q. Let's look at page 1180. Again, 

this is an ad that suggests that you will again 
"Make out better at both ends"; correct? 

A. No, this is an ad that says Pall 

Mall Gold is now lower in tar than the 
best-selling filter king. 

Q. Why don't you look at the end. 

What does that say? 

A. "You make out better at both ends," 

taste and also the filtration — okay. 

Q. It just so happens once again that 

you have a beautiful woman with a come-hither 
look; correct? 

A. I would assume so. It's hard to 

tell from this, but again, I don't see anything 
wrong with that, using an attractive model. 

Q. So, at least, that's your 

interpretation of what this Cigarette Advertising 
Code requires; correct? 

A. It never said that you can't use 

attractive people. It says that it shouldn't be 
shown in a situation where it's essential for sex, 
or whatever have you. 
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Q. Sexual attraction, I believe, is 

the word, "sexual attraction"? 

A. Yeah. That's not necessarily the 


case. 

Q. This is also an ad that's touting 

the notion of lower in tar; correct? 

A. Yes, it is. 

Q. What's the significance of a 

cigarette being lower in tar? 

A. It's lighter, lighter taste. 

Q. Isn't there also an implied health 

claim there, sir? 

A. No, there isn't. 

Q. Wasn't it your understanding that 

tar was a substance in cigarette smoke that was 
being associated with cancer and other serious 
fatal diseases? 

A. Relative to this advertising, I 

associated tar with taste and lighter tar. Lower 
tar is lighter and smoother and it's a lighter 
taste. 

Q. And isn't it also suggesting that 

if you smoke this cigarette, you will actually 
receive less tar from this cigarette than you 
would from other cigarettes? 
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A. It says that it's lower in tar than 

the best filter king. 

Q. My question is, sir, doesn't it 

suggest that, in fact, the smoker would receive 
less tar when they smoke the cigarette? 

A. I don't know if it suggests that. 

I know what it tells you. It tells you that it 
has less tar than the leading filter king. It's 
lower in tar. 

Q. And wouldn't it be reasonable for 

me to conclude that if I smoke this cigarette, I 
would be receiving less tar than apparently the 
best-selling filter king? 

MR. RILEY: Object to the form of 
the question, and the question has been asked and 
answered. 

You can answer it again. 

A. I said what I thought the ad 

means. It means exactly what it says. 

BY MR. O'FALLON: 

Q. Are you aware of the phenomenon 

known as "Smoker's compensation"? 

A. I just recently heard something 

about that, to be honest with you. 

Q. The whole time you were in 
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marketing, you didn't know about smoker's 
compensation? 

A. That's correct. 

Q. You didn't know about the 

phenomenon whereby people smoke for a certain 
given level of nicotine? 

A. I don't believe that. 

MR. RILEY: Objection. 

BY MR. O'FALLON: 

Q. And adjust their level of smoking 

from one cigarette to another to make sure that 
they get the same amount of nicotine from each 
cigarette? 

MR. RILEY: Object to the form of 
the question, no foundation. 

A. I don't believe that either. 

BY MR. O'FALLON: 

Q. Don't you think you'd need to know 

that kind of information before you put out ads or 
are responsible for ads that may be suggesting 
something about these FTC measurements on tar and 
nicotine? 

A. I don't agree with your assumption, 

you initial assumption on the nicotine. 

Q. What don't you agree with? 
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A. That people smoke to gain a certain 

level of nicotine. 

I don't agree with that. 

Q. You don't agree with that? 

A. No. I'm a cigarette smoker. I 

really don't see that as an issue. 

Q. Well, you don't see what, nicotine 

as an issue or whether you smoke for a certain 
level of nicotine? 

A. The second — the latter. 

Q. Have you ever been tested? 

A. For what, sir? 

MR. RILEY: Object to the form of 

the question. 

BY MR. O'FALLON: 

Q. Have you ever had someone offer you 

Like four different cigarettes with four different 
FTC measures of nicotine and then test your blood 
to see if you're getting the same amount of 
nicotine from each cigarette? 

A. No. 

Q. Do you know if such studies were 

done at American Tobacco? 

A. No, I do not. 

Q. You have no knowledge that they 
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ever undertook any kind of study like that; right? 

A. That's correct. 

Q. Well, the rest of the industry did, 

so what I'm going to show you and have marked is a 
document produced by British American — or by 
Brown & Williamson. 

And again. Brown & Williamson is 
the company that currently owns American Tobacco; 
correct? 

A. That is correct. I said, "That is 

correct." 

(Plaintiffs' Exhibit 1181 was 
marked for identification.) 

THE COURT REPORTER: 1181. 

BY MR. O'FALLON: 

Q. Plaintiffs' Exhibit 1181 is a 

document Bates stamp numbered 660913609 through 
3633. 

Have you seen this document 

previously? 

A. I don't recall if we looked at this 

yesterday or not. 

Q. The cover page is a letter from a 

G.O. Brooks to W.L. Telling, Esquire, at 
Brown & Williamson Tobacco; correct? 
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A. Yes. 

Q. It's entitled "Smoker Compensation 

Study"; correct? 

A. Correct. 

Q. It says, "Colin Pendry has asked if 

I would reply to your letter requesting the report 
on the above subject"; correct? 

A. Yes. 

Q. It says, "The report gave some 

useful indications of the capability of an 
individual to compensate for changing from one 
delivery level to another"; correct? 

A. That's correct. 

Q. Why don't we take a look at the 

document itself. 

Under number one under the first 
page of the report itself Bates numbered 611, the 
title page there states, "Human Smoking Behavior"; 
correct? 

A. Yes. 

Q. It says, "The deliveries of 

cigarettes are measured by collecting the smoke 
under standard smoking conditions"; correct? 

A. Yes. 

Q. "The machine that smokes the 
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cigarette is designed to smoke all cigarettes in 
the same way, irrespective of factors that might 
influence a human smoker; for example, pressure 
drop, strength, irritation"; correct? 

A. Correct. 

Q. "The delivery data which may be 

listed as a leak table therefore form a 
comparative basis on which the constancy of 
delivery of a brand may be checked when changes 
are made to the blend or materials used to 
construct the cigarettes"; correct? 

A. Correct. 

Q. "What the standard machine data 

does not tell you is what a human smoker will give 
himself when he smokes a particular brand"; 
correct? 

A. That's correct. 

Q. Now, when you did your advertising 

for low-tar cigarettes at American Brands, did you 
ever put a disclaimer on those ads concerning FTC 
numbers that this does not tell you what you, the 
smoker, will actually receive? 

A. No, we did not. 

Q. Let's look on page 614. Are you 

on that page? 
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A. Yes. 

Q. Let's look at the first full 

paragraph where it starts, "An examination." 

Do you see that? 

A. Yep. 

Q. It states, "An examination of the 

smoking pattern data showed that the 
higher-delivery product was smoked with lower 
intensity; that is, fewer puffs, smaller volume 
per puff and longer intervals between puffs, than 
the control brand, which was smoked for the first 
month. The lower-delivery product was smoked with 
higher intensity than the control brand"; correct? 

A. Correct. 

Q. So, this would appear that the 

lower-delivery products are smoked more intensely, 
while higher-delivery products are smoked less 
intensely; correct? 

A. This particular product that was 

tested here, that apparently was the case. I 
can't — I don't know if you can make a general 
conclusion like that. In fact, I know you can't 
make a general conclusion like that. 

Q. How do you know that? 

A. You might have a pack-a-day smoker 
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on Carlton, which is lower in tar than the Taryton 
100s, and I might have been a Taryton smoker 
smoking a pack a day and might switch to Carlton 
and smoke a pack a day. 

Q. But what this data would indicate 

is that you will smoke those two cigarettes 
differently so that in the end, you receive the 
same amount of nicotine; correct? 

MR. RILEY: Object to the form. 

A. It's impossible, because I would 

still be smoking 20 cigarettes a day. 

Q. I'm sorry. 

A. That would not be possible, if 

Carlton has that much less — is lower in tar than 
Taryton, and I smoked one pack of each a day, 
obviously, I would receive a lot less nicotine 
from Carlton. 

Q. Well, that's simply not true. You 

can compensate the amount of smoke you take in to 
derive more nicotine from that smoke? 

A. Within reason, I'm sure. It's 

parameters. It's a comparative analysis, the 
whole FTC method, but there are certainly 
parameters. I mean, I don't know if that's 
possible or not. 
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1 Q. How do you know that? Have you 

2 seen the test results on that? 

3 A. I do not. 

4 Q. Okay. Would It surprise you to 

5 find out that there's data that indicates that you 

6 actually can smoke a low-delivery product and 

7 receive the same amount of tar and nicotine from 

8 that product as you do from a high-delivery 

9 product? 


10 


MR. 

RILEY: No foundation, object 

11 

to the form. 



12 


MR. 

0'FALLON: Well, no foundation 

13 

because you - 

- American never did the research; 

14 

correct? 



15 

A. 

No, 

we did not do the research on 

16 

this. I knew 

that 

different smokers smoke 

17 

differently. 

and that, I know from — that, I 

18 

know. 



19 

BY MR. O'FALLON: 


20 

Q. 

But 

American certainly had 

21 

available any 

public literature on this issue; 

22 

correct? 



23 

A. 

I'm 

sure our research had 

24 

Information. 



25 

Q. 

And 

if they didn't, they should 
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have had; correct? 

MR. RILEY: Object to the form of 

the question. 

You're arguing with the witness. 

A. I don't know. 

BY MR. O'FALLON: 

Q. Well, before you make a claim that 

a cigarette is actually lower in tar, wouldn't you 
want to know that, in fact, the smoker is going to 
receive less tar from that cigarette? 

A. The whole purpose of the FTC method 

was a comparative method so that you could — a 
consumer would have some sort of idea with over a 
100 cigarette brands on the market on a relative 
measure for the different brands. 

Q. I'm not talking about the FTC 

method, what the purpose for it was, I'm talking 
about what you did to that — those numbers in 
order to sell your product, how you advertised 
those numbers in order to sell your product. 

Now, you would agree that if you 
knew in-house at American Tobacco that the FTC 
numbers has no relationship to a what a smoker 
actually receives, and you used those numbers to 
suggest to a smoker that, "Hey, you will now 
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receive low tar," that that would be misleading, 
right? 

A. I don't accept that, that we 

knew — that — the FTC method was a comparative 
measure. I think it is meaningful, and it was 
meaningful, and probably still is today. 

Q. Before you advertise a cigarette as 

lower in tar, before you use those FTC numbers in 
order to sell your product, shouldn't you make 
sure that, in fact, what you're suggesting, which 
is that your product is lower in tar, is, in fact, 
lower in tar when it hits a smoker, that it 
isn't — that it is — in fact, that smoker will 
actually receive less tar? 

MR. RILEY: Object to the form. 

You've asked and answered the question several 
times. He has answered the question several 
times. He has explained to you the purpose of the 
test method. 

You're just arguing with the 
witness, and I suggest you move on to another 
question. 

MR. 0'FALLON: Move to strike your 

commentary. 

THE WITNESS: Where are we? 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf.edu/iid/dln05aG0/pdfndustrydocuments.ucsf.edu/docs/yxxd0001 



CONFIDENTIAL 


109 


1 MR. 0'FALLON: I'm waiting for an 

2 answer. 

3 MR. RILEY: You're going to have to 

4 repeat the question. 

5 BY MR. O'FALLON: 

6 Q. Before you advertise a cigarette as 

7 low in tar, before you use FTC numbers in order to 


8 

sell your product. 

shouldn't 

you make sure that. 

9 

in fact, what 

you' 

re suggesting to the public. 

10 

which is that 

your 

cigarette 

is lower in tar, is. 

11 

in fact, lower 

■ in 

tar than what the smoker will 

12 

actually receive? 



13 


MR. 

RILEY: Same objection. If you 

14 

have anything 

to add to your 

prior answer, you can 

15 

add it. 




16 


MR. 

0'FALLON: 

Sir, I don't need 

17 

your coaching 

on the record. 

If you have an 

18 

objection, state it. That's 

fine, that's 

19 

permitted. 




20 


MR. 

RILEY: I 

stated my objection. 

21 


MR. 

0'FALLON: 

Sir, coaching is not 

22 

permitted her. 




23 


MR. 

RILEY: What you're doing is 

24 

entirely improper. 

You've asked the question 

25 

about four times now. 
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MR. 0'FALLON: I would ask you to 
abide by our Court's rules. 

MR. RILEY: I have. 

MR. 0'FALLON: I'm going to repeat 
the question for the third time so we can get an 
answer to it, and hopefully, this time, counsel, 
if you have an objection, state the objection and 
a short basis for the objection. 

BY MR. O'FALLON: 

Q. Here is the question: Before you 

advertise a cigarette as lower in tar, before you 
use the FTC numbers in order to sell your product, 
shouldn't you, ATC, make sure that what you are 
suggesting to the smoker, that this product is, in 
fact, lower in tar, is true; that is, that the 
smoker will actually receive less tar when they 
smoke that cigarette in the way you know they will 
smoke it? 

MR. RILEY: I object to the form of 

the question. 

It mischaracterizes the purpose of 
the FTC test method and the FTC numbers, and also, 
the question has been asked and answered several 
times. 

A. The cigarette is lower in tar. 
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Everyone smokes differently. I am not sure it 
would be possible for each individual that smokes 
a brand to tell in each individual case the tar 
received or the nicotine received. 

Q. But you can certainly do population 

studies and see generally how people are going to 
smoke different products; correct? 

A. I'm not in research. You know, 

maybe that's possible. I have no idea the extent 
of the variables. 

Q. And yet, you are the person who 

made decisions concerning whether advertising was 
or was not appropriate; is that correct? 

A. That's correct. 

Q. Let's look on page 5 of the 

document, last three Bates numbers 615. 

Let's look on the second full 
paragraph. It states, "It is generally accepted 
that a large number of habitual smokers are 
influenced in their smoking habit by the amount of 
nicotine that they draw from a cigarette"; 
correct? 

A. That's what it says. 

Q. "Over a period of time during which 

they are learning how to smoke effectively, that 
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is, so that they do not make themselves feel ill, 
but do derive pleasure and satisfaction from 
smoking, they probably build up an association in 
their minds between the mouth sensations, such as 
flavor, irritation and impact, and the amount of 
smoke that gives them the satisfactions of 
smoking"; correct? 

A. That's what it says, yes. 

Q. It says, "This is a similar 

mechanism to Pavlov's dogs"; correct? 

A. Yes. 

Q. It then goes on in the next 

paragraph to state that "Nicotine is the most 
pharmacologically active constituent in tobacco 
smoke, and probably the most usual factor 
responsible for maintenance of a smoking habit"; 
correct? 

A. Correct. 

Q. Let's look on page 616. On the 

last paragraph, the third sentence in, it says, 

"The smoker from the first group who smokes to 
maintain a constant blood level of nicotine is 
most likely trying to avoid the unpleasant 
sensations that he feels when he is not smoking"; 
correct? 
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A. That's what it says, yes. 

Q. Without a cigarette, he will become 

nervous, irritable, and likely to make a mistake 
in his work, correct? 

A. Yes. 

Q. It says, "Such a smoker is likely 

to compensate for changed delivery, if given a 
cigarette brand with different standard smoking 
machine deliveries to his usual brand." 

THE COURT REPORTER: I'm sorry, 
could you repeat that? 

Yeah. Let me read that again. 

BY MR. O'FALLON: 

Q. "Such a smoker is likely to 

compensate for changed delivery, if given a 

cigarette brand with different standard machine 
smoke deliveries to his usual brand, so that as 
far as possible, he maintains a constant blood 
level of nicotine." 

Did you know that when you were at 
American Tobacco? 

A. No, I did not. 

Q. Is it your understanding that tar 

tends to follow nicotine? 

A. It's my understanding that tar and 
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1 nicotine go together. 

2 Q. And that they maintain a relativeiy 

3 constant tar-to-nicotine ratio? 

4 A. There's a relationship. I don't 

5 know what happens when it gets down really low, in 

6 the ultra-low tar cigarettes, but, yes, there's a 

7 correlation between the two. 

8 Q. So, for any level of nicotine you 

9 get out of a cigarette, you're also going to get a 

10 corresponding level of tar; correct? 

11 MR. RILEY: Mischaracterizes what 

12 he said. 

13 A. There's a relationship, yes. 

14 BY MR. O'FALLON: 

15 Q. So, if you smoke any given 

16 cigarette, you're going to get one level of 

17 nicotine from that cigarette, a relatively 

18 constant level, and the same level of tar; 

19 correct? 

20 A. A particular brand has a relative 

21 level of tar and nicotine, correct. 

22 Q. And this would suggest that you're 

23 going to try to get the same level of nicotine 

24 from whatever cigarette it is that you smoke? 

25 A. That's what this would suggest, yes. 
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Q. So, in other words, if you smoke, 

quote, "the lower tar and nicotine brands," you're 
going to smoke that cigarette in such a way that 
you receive the same level of nicotine that you 
would have received from the so-called full flavor 
brands; correct? 

MR. RILEY: Object to the form, no 
foundation. The witness has already testified 
about this. He has already answered your 
questions on this subject. 

BY MR. O'FALLON: 

Q. Correct? 

A. That's what this research says. 

Q. And this is the first time that you 

have heard of this phenomenon? 

A. First or second. I mean, it wasn't 

something — it wasn't part of the day-to-day 
business, yes. 

(Plaintiffs' Exhibits 1182 through 
1185 were marked for identification.) 

BY MR. O'FALLON: 

Q. I have marked as Plaintiffs' 

Exhibit 1182 a document Bates stamp numbered 
ATX010277849. 

I have marked as Plaintiffs' 
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Exhibit 1183 a document Bates stamp numbered 
ATX04007051 through 7051 — I'm sorry. 

MR. RILEY: 516. 

BY MR. O'FALLON: 

Q. Let me do that again. I have 

marked as Plaintiffs' Exhibit 1183 a document 
Bates numbered ATX040070516 through 517. 

I would like to look at Plaintiffs' 
Exhibit 1183 first. 

Have you seen this document 

previously? 

A. Yes. 

Q. As for the first page, it appeared 

that this document — that this advertisement ran 
sometime in December, and since they are using FTC 
reports from October of '74, it would apparently 
be sometime after October of '74; correct? 

A. Correct. 

Q. And the second document appears to 

have run in magazines in 1978; correct? 

A. Yes. 

Q. This is an ad — the first ad is an 

ad for Carlton; correct? 

A. Yes. 

Q. And the ad states, "Carlton is 
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1 lowest"; correct? 

2 A. Correct. 

3 Q. What you're doing in this ad is 

4 using the FTC figures in order to try to sell a 

5 cigarette; correct? 

6 A. Correct. 

7 Q. And what you're suggesting to the 

8 public is that if they smoke your cigarette, 

9 Carlton, they will get the lowest amount of tar 

10 available; correct? 

11 MR. RILEY: Object to the form, 

12 mischaracterizes. 

13 A. It's a comparative ad, and we're 

14 saying that Carlton is lowest in tar, and it has 

15 less tar than these brands, FTC method. 

16 BY MR. O'FALLON: 

17 Q. I'm sorry. I think I spoke over 

18 the last part of your answer. 


19 

A. 

FTC method or 

U.S. government 

20 

report. 



21 

Q. 

I'm sorry for 

speaking over you 


22 Wouldn't you agree that it's reasonable for a 

23 smoker who looked at this ad to conclude that if 

24 they smoked Carlton, they'd get the lowest amount 

25 of tar delivered to them? 
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MR. RILEY: Object to the form. 

A. What they would get from this 

report is that Carlton is the lowest in tar. 

However, many smokers know that the way you smoke 
affects the tar. 

BY MR. O'FALLON: 

Q. Most smokers don't know that. 

A. I think probably more do than we 

realize. We all have different smoking habits. 

Q. Do you have a study that shows 

that, sir? 

A. No, I do not. 

Q. That's just your speculation? 

A. That's just my speculation, yes. 

Q. It could be that smokers have no 

idea of how much nicotine and tar they actually 
get in their body; correct? 

THE COURT REPORTER: I'm sorry, 
would you repeat that? 

BY MR. O'FALLON: 

Q. It could be that smokers have 

absolutely no idea — 

A. That's correct. 

Q. — of how much nicotine and tar 

they get; correct? 
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1 A. That's correct. 

2 BY MR. O'FALLON; 

3 Q. And, in fact, we know that if 

4 smoking compensation occurs, that they are 

5 probably going to smoke each and every one of 

6 these cigarettes that you list — 

7 A. That's a given. 

8 Q. In a way to get a certain amount of 


9 

nicotine, and 

then they'll get a certain amount 

10 

tar — 

the same level of 

tar from each and every 

11 

one of 

them; 

correct? 


12 



MR. RILEY: 

Object to the form — 

13 



THE WITNESS: That's a big "if." 

14 



MR. RILEY: 

— compound, no 

15 

foundation. 



16 


Q. 

If that's 

true, this is a 

17 

misleading ad? 


18 


A. 

As I said. 

that's a big "if." 

19 



MR. RILEY: 

Object to the form. 

20 

BY MR. 

0'FALLON; 


21 


Q. 

But if it 

is true — 

22 



THE COURT 

REPORTER: I'm sorry, I 

23 

have to 

have 

one speaker 

at a time, please. 

24 



Could you 

repeat the question. 

25 

please? 
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Q. But if it is true, this is a 

misleading ad; correct? 

MR. RILEY: Object to the form of 

the question. 

A. Again, that is a big "if." I don't 

accept the original premise. 

BY MR. O'FALLON: 

Q. To repeat, if it is true, this ad 

is misleading? 

MR. RILEY: Asked and answered. 

BY MR. O'FALLON: 

Q. Plaintiffs' Exhibit 1183 would be 

misleading if smoking compensation is a true 
phenomenon? 

MR. RILEY: There's no foundation 
for your question. You're assuming facts not in 
evidence. The witness has already testified. 

A. I said that as a big "if." The 

assumption that we went under when we did 
these — the advertising was that Carlton is 
lowest in tar, in fact, on a comparative basis and 
on a comparative basis, Carlton is lower in tar 
than these brands. 


BY MR. O'FALLON: 

Q. Wouldn't you agree with me that you 
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should know whether your ads are accurate before 
you ever let them be published? 

A. Our ads have to be accurate within 

reason. There are certain things that I don't 
think we'd be in a position to answer, and that's 
one of them. 

Q. But shouldn't you do enough 

research to make sure that when you put out an ad 
campaign that what you're stating is not 
misleading? 

A. We are putting out an ad campaign 

that we believe is correct and I believe is 
correct. 

Q. But you can't simply cover your 

eyes and cover your ears and not know about what 
actually happens, right? 

A. Sir, I'm not agreeing that's what 

happens. I don't buy your assumption. I'm 
telling you that. 

Q. But the fact of the matter is, you 

would agree, at the very least, American has to do 
enough research and have enough knowledge to make 
sure that within reason that its ads are correct? 

A. And I think we did that. 

MR. RILEY: Object to the form of 
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1 the question. 

2 A. I think we did that. 

3 BY MR. O'FALLON: 

4 Q. At American Tobacco, you can't 

5 simply remain in the dark; right? 

6 A. Excuse me? 

7 MR. RILEY: Object to the form. 

8 You're arguing with the witness. 

9 A. I'm not sure. 


10 

BY MR. 

0'FALLON: 




11 


Q. 

You would agree ' 

that 

at American 

12 

Tobacco 

, you 

can't simply remain in 

the 

dark? 

13 



MR. RILEY: Object to the 

form. 

14 


A. 

I'm not sure exactly 

what 

that 

15 

means. 

What 

do you mean, I can 

't remain 

in the 

16 

dark? 






17 



Of course, I — 




18 

BY MR. 

0'FALLON: 




19 


Q. 

American Tobacco 

has 

a 


20 

responsibility to its consumers 

to 

know 

more about 

21 

its product 

than anybody else? 




22 


A. 

American Tobacco 

has 

a 


23 

responsibility to its consumers 

to : 

make 

the best 

24 

quality 

cigarette it could make 




25 


Q. 

And American Tobacco 

has 

a 
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responsibility to its consumers to know how its 
product affects them and to let the consumers know 
through its advertising how the product affects 
them; correct? 

MR. RILEY: Object to the form of 

the question. 

A. Yes. I mean, sure. 

BY MR. O'FALLON: 

Q. Let's look at Plaintiffs' Exhibit 

1182, the Taryton ad. 

This one is entitled "Taryton Goes 
Low-Tar One Better"; correct? 

A. Yes. 

Q. This is like low-tar plus; right? 

A. I don't know. I have to exactly 

read what it says — "Low-Tar One Better," 
whatever that means. 

Q. You said, "Taryton filter reduces 

tar"; correct? 

A. That's what it says. 

Q. You're suggesting that Taryton 

filters reduced tar that the smoker actually 
receives; correct? 

MR. RILEY: Object to the form of 
the question. That's not what it says. 
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A. It says, "Taryton filter reduces 

tar. " 

BY MR. O'FALLON: 

Q. And that suggests that Taryton 

reduces the tar the smoker will actually receive; 
correct? 

MR. RILEY: Object to the form of 

the question. 

A. I'm note sure what the point is 

here. It says the Taryton filter reduces tar, 
period. 

BY MR. O'FALLON: 

Q. You're suggesting that this filter 

somehow reduces the amount of tar that a smoker is 
going to receive; correct? 

MR. RILEY: Object to the form. 

A. It's a comparative. I mean, it's 

"Taryton reduces tar," so it's comparing, and, I 
guess, similar along the line of other general 
cigarettes and filters. 

BY MR. O'FALLON: 

Q. So, basically, the only way to 

reduce the amount of tar that a smoker receives is 
to alter the tar-to-nicotine ratio; correct? 

A. No, I didn't say that. 
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Q. Do you think that the Taryton 

filter somehow altered the tar-to-nicotine ratio 
of American Tobacco's cigarettes? 

A. I don't know. If it actually — 

the — the whole composite, obviously, reduced tar 
versus what it was. If it reduces tar, it 
probably reduced its tar from itself. 

Taryton, less tar than 5 percent of 
all the cigarettes sold, okay? It's an absolute 
statement based on the FTC reports. 

Q. Since nicotine follows — since tar 

follows nicotine, the only way to actually reduce 
the amount of tar a smoker receives is to reduce 
the tar-to-nicotine ratio, since we know that at 
least from this cigarette, they are going to 
always receive the same amount of nicotine? 

MR. RILEY: Object to the form. 

A. We never said they were always 

going to receive the same amount of nicotine. We 
did say, though, that there's a relationship 
between tar and nicotine. They go down together. 

I don't know exactly what the 
relationship is, how fine, but they do go down 
together, yes. 

BY MR. O'FALLON: 
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Q. If you don't — if you don't alter 

the tar-to-nicotine ratio of this filter, the 
smoker is going to receive the same amount of tar? 

MR. RILEY: Object to the form. 

A. Alter the tar versus — alter the 

tar versus what? 

It says, here, "Taryton's filter 
reduces tar." Filtration, I guess, and blends 
reduce tar. 

BY MR. O'FALLON: 

Q. In a relationship to nicotine or 

just in some absolute value as measured by the FTC? 

A. There's nothing in here that says 

any relationship to nicotine. We both know, 
though, there is a relationship between tar and 
nicotine. They are up and down together. 

Q. At least based on what you know, 

there's nothing that you have in American 
Tobacco's files that supports this claim? 

MR. RILEY: Object to the form of 

the question. 

A. I'm not sure exactly what — what 

the problem is with the ad, what the claim is, 
other than it says it reduces tar. 

BY MR. O'FALLON: 
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1 Q. And isn't it true that when you say 

2 that a cigarette reduces tar, what you were, in 

3 part, suggesting to the smoker is that this is a 

4 healthier cigarette? 

5 A. No. 

6 Q. Did you ever do any studies to 

7 determine whether or not low-tar cigarettes are 

8 safer than high-tar cigarettes? 


9 

A. 

No. 


10 

Q. 

But 

that's what you're suggesting 

11 

to people, is 

that 

this is a safer cigarette. 

12 

aren't you? 



13 


MR. 

RILEY: Asked and answered. 

14 

A. 

No. 


15 

BY MR. O'FALLON: 


16 

Q. 

And 

you don't think that it would 

17 

be reasonable 

for 

people to read your low-tar ads 

18 

and conclude 

that 

this would be a safer cigarette? 

19 


MR. 

RILEY: Asked and answered. 

20 

A. 

No. 

It's a lighter cigarette. 

21 


MR. 

0'FALLON: Why don't we take — 

22 

change it now 

7 


23 


THE 

VIDEOGRAPHER: Off the record. 

24 

please. 



25 


(Discussion off the record.) 
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THE VIDEOGRAPHER: We are on the 

record. 

BY MR. O'FALLON: 

Q. I'm going to hand you a document I 

have had marked as Plaintiffs' Exhibit 1184. It's 
a document Bates stamped MNAT00746233. 

Have you seen that document 

previously? 

A. Yes, I have. 

Q. This is another ad for Carlton; 

correct? 

A. Correct. 

Q. And this apparently was run in 1987? 

A. Yes. 

Q. This says, "A new low-tar 

breakthrough, improved taste, lower tar," correct? 

A. Yes. 

Q. Do you know whether this Carlton is 

a Carlton that has an alterated tar-to-nicotine 
ratio? 

A. No, I do not. 

Q. Do you know whether during the time 

you were with American Tobacco, they ever had a 
tobacco that had an altered tar and nicotine 
ratio? 
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MR. RILEY: Object to the form. 

THE WITNESS: I'm not sure exactly 
what that means, if — when the tar came down, the 
nicotine came down. 

What exactly does that mean, an 
altered tar nicotine ratio; outside what it would 
be by reducing the tar; is that what you're 
saying? 

BY MR. O'FALLON: 

Q. I'm trying to ask you, you 

understand that there's a certain ratio of 
tar-to-nicotine in every cigarette; correct? 

A. Yes, there's a ratio. 

Q. And is it your understanding that 

that ratio of tar-to-nicotine remains relatively 
constant across brands and cigarettes? 

A. I'm not sure when you get very low 

what happens. 

You know, I really don't — there 

is a ratio. 


When you change the tar, does the 
ratio change a little bit; I don't know. It may 
change a little bit, but in general, if the tar 
goes down, the nicotine goes down. 

Q. So, in general, the tar follows the 
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1 nicotine; correct? 

2 A. Or the nicotine follows the tar, 

3 either. I'm not sure which is — the chicken or 

4 the egg. 

5 MR. RILEY: Object to the form. 

6 BY MR. O'FALLON: 

7 Q. So, if you haven't altered the 

8 tar-to-nicotine ratio, your advertisement here 

9 that says "Carlton cuts tar by 40 percent" doesn't 

10 have much meaning, does it? 

11 MR. RILEY: Object to the form of 

12 the question. 

13 A. I don't know why that wouldn't 

14 have meaning. 

15 BY MR. O'FALLON: 

16 Q. Why would it have meaning? 

17 A. People might be interested to know 

18 that Carlton cut their tar by 40 percent. Tar was 

19 the issue most prominent as far as lightness of 

20 taste, and so forth and nicotine wasn't. 

21 A lot of consumer advertising 

22 discusses issues consumers want to know about. 

23 They may not have been interested in the nicotine 

24 ratio. 

25 Q. You didn't have an understanding 
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that people tended to smoke low-tar cigarettes 
because they were concerned about their health? 

MR. RILEY: Object to the form. 

A. No. 

BY MR. O'FALLON: 

Q. Is it your testimony that smokers 

who smoke low-tar cigarettes do not have a concern 
about their health? 

A. It is my belief that people who 

smoke low-tar cigarettes smoke them because they 
want a lighter cigarette. 

Q. So, it's your understanding that 

it's simply a matter of taste? 

A. Taste is the primary motive. 

Q. And so you're suggesting that what 

they are going to get here is just a less tarry 
taste? 

A. It's a lighter cigarette. 

Q. And you're suggesting that this 

doesn't imply that this is a safer cigarette? 

A. Correct. 

Q. And it doesn't imply that the 

smoker will actually receive less tar from this 
cigarette than other cigarettes when they smoke 
the cigarette? 
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1 A. When we get involved in reshowing 

2 tar, it was based on the FTC method. At that 

3 time, the government did it. It was never the 

4 intent to say that any individual would receive X 

5 amount of tar from a particular cigarette, it was 

6 all done in comparison and assuming the cigarette 

7 was smoked the same way, you smoke one cigarette 

8 this way, you smoke another cigarette the exact 

9 same way, this is the tar delivery. 


10 

Q. 


Is there any disclaimer on this 

11 

particular 

ad 

that says, "Of course, this may have 

12 

absolutely 

no 

effect on the amount of tar you 

13 

receive"? 



14 

A. 


No, there is not. 

15 

Q. 


You could have put that disclaimer 

16 

on; correct? 


17 

A. 


I guess you could, sure. 

18 

Q. 


And you didn't? 

19 

A. 


Correct. 

20 

Q. 


Are you aware that some women smoke 

21 

cigarettes 

in 

order to remain thin? 

22 

A. 


No. 

23 

Q. 


It' s not your understanding that 

24 

there's a 

general belief among some of the 

25 

population 

that cigarettes help you keep your 
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weight down? 

MR. RILEY: Object to the form. 

A. I think some people may think that 

they may smoke instead of eating a piece of candy; 
yeah. 

BY MR. O'FALLON: 

Q. And isn't that what you're 

suggesting in Plaintiffs' Exhibit 1185, the 
document that Bates stamped ATX040109599? 

MR. RILEY: You've got the exhibit 

over there. 


MR. 0'FALLON: Oh, I'm sorry. 

MR. RILEY: That's okay. 

A. No. 

BY MR. O'FALLON: 

Q. The ad states, "Here's another good 

reason why I'm a Thinner," correct? 

A. Yes. 

Q. Don't you think, in part, this is 

suggesting that this is one way to remain thin? 

A. No. Silva Thins was a first slim 

cigarette. It was supposed to be elegant, tall, 
slim cigarette; tall, slim person. 

Q. Smoked predominantly by women; 

correct? 


P .0. 


BOX 18188, 
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A. Yes. 

Q. And in your opinion, this ad isn't 

trying to take advantage at all of the whole 
notion that if they keep smoking, they will be 
thinner? 


A. No. 

MR. 0'FALLON: I have no further 

questions. 

MR. RILEY: Give us a minute. 

THE VIDEOGRAPHER: Off the record. 
(Discussion off the record.) 

THE VIDEOGRAPHER: We are on the 

record. 


MR. RILEY: We have no questions 
for the witness at this time. 

The witness will, however, want to 
read and sign the transcript. 

MR. O'FALLON: Absolutely. Thank 


you. 

THE VIDEOGRAPHER: Off the record. 
(Deposition recessed at 11:05 

o'clock a.m.) 
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CERTIFICATE 
I, Sue A. Terry, RPR/CRR, hereby 
certify that I am qualified as a verbatim 
shorthand reporter; that I took in stenographic 
shorthand the testimony of ERIC GESELL at the time 
and place aforesaid; and that the foregoing 
transcript is a true and correct, full and 
complete transcription of said shorthand notes, to 
the best of my ability. 

Dated at New York, New York, this 
18th day of September, 1997. 


SUE A. TERRY, RPR/CRR 
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